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This Third Edition of Opinion Writing breaks new ground for all writers of trial and appellate
opinions―trial and appellate judges, administrative law judges, arbitrators, as well as current
and aspiring law clerks.The differences between this edition of Opinion Writing and its
predecessors are fundamental. To be sure, four core topics remain the same: (1) theoretical
concepts underlying a judicial opinion; (2) the anatomy of an opinion; (3) writing style; and (4)
opinion writing checklists. But this edition is more than a teaching text. Instead, it takes opinion
writers by the hand and reveals to them step-by-step how to write a judicial opinion. It is more
than "what"; it is "how."Serving for over 50 years on the bench, Judge Aldisert has participated in
thousands of opinions written by his colleagues and him. His experience serving in the different
U.S. Courts of Appeals across the country―from Atlanta, Georgia, to Seattle, Washington―has
provided him a rare opportunity to acquire first-hand knowledge of the operation of the judicial
process. This text aims to share that knowledge through personal anecdotes, illuminating
opinion excerpts, and even some cartoon illustrations. This book also provides a series of
checklists―how to write, test, and shorten the product for all who are charged with publicly
justifying a judicial decision.This edition, equal parts teaching manual and compendium of
information, is a must-have.

"The best way to become a good writer is to read a lot of good writing. And to me there's no
better legal writing than that of Judge Ruggero Aldisert. ...Yes, we have three copies. Every law
library should have at least that many, and every law librarian should encourage their students,
especially their students in law school clinics, to read and heed the judge's insightful tips."--
Legal Research Plus blog (September 13, 2012), Paul Lomio, Library Director and Lecturer at
Law at Stanford Law SchoolAbout the AuthorThe late Ruggero Aldisert was a Chief Judge
Emeritus, U.S. Court of Appeals for the Third Circuit.
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Molly GleasonPrinted in the United States of AmericaDedicationTo our judges, state and
federal . . .When the Trevelyans and the Carlyles of another time come to write the social history
of this period, they will write of how a handful of men and women managed, against all seeming
odds, to hold back the night so eagerly awaited by the ignorant armies of many camps.Bernard
J. WardProfessor of LawUniversity of TexasAustin, TXThe dedicatee for this edition is again the
late Professor Bernard J. Ward, who died on May 7, 1982. He and fellow professor, author and
lawyer, the late Charles Alan Wright, who died on July 7, 2000, were each other's best friend. It
was my special honor to have known both well. Each of them has been associated with my books
—either as here, the object of a dedication, or as in the case of Charlie, author of a foreword. I
have decided to amplify my dedication to Bernie at this time, because I am now able to make
reference to Charlie's informal memorial piece entitled The Wit and Wisdom of Bernie Ward, 61
Tex. L. Rev. 13 (1982–1983). And in unabashed plagiarism, with Charlie, I say about Bernie that
“There was not a law professor in the country who was admired by, and a friend of, so many
federal judges.”Bernie Ward was a man of many passions. He was fascinated by history, he
enjoyed sports, he loved poetry, he appreciated feminine beauty [his wife, Elaine], he could be
persuaded to enjoy a drop of some stimulating beverage, and he cared, deeply and
passionately, about the federal courts. On all of these, and many other subjects, Bernie
commented learnedly and eloquently.61 Tex. L. Rev at 14. Our trails crossed at many circuit
judicial conferences, where his speeches were the stuff of which true oratory emerged. More
significant was my private time with him as friend-to-friend. We shared a particularly fine summer
of 1972 when he and I served on the summer faculty at Texas, invited to teach there by Charlie
Wright, who supervised the program. The three of us enjoyed many evenings in their homes, an
experience that made solid our connection for so many years. The magnificence of Bernie's
speech and expression was a joy, transmuting text into lyricism. Another anecdote is
illustrative:In 1957 the lower federal courts were “nearing the end of a republic-long era of



dallying in the sun,” Bernie thought. “Thereafter, with stunning suddenness the federal courts
changed utterly, and a terrible beauty was born. Paradigm shifts were brought about by such
things as Monroe v. Pape, large reapportionment decisions, the expansion of habeas corpus,
and the 1964 Civil Rights Act and those that followed.” Only a Bernie could say that “strange new
little litigants were moving in massive numbers towards the federal Courts—blacks, women,
schoolchildren, prisoners and employees.” During the same turbulent and exhilarating time, I
was teaching Federal Courts at the University of Pittsburgh School of Law, where I used
Charlie's case book, and shared Bernie's quotations, and always felt at home with the masters.—
RJAContentsDedicationPreface to the Third EditionPreface to the Second EditionPreface to the
First EditionAbout the AuthorIntroductionThe Book: How to Use ItExperienced Trial and
Appellate JudgesTrial Judges: New or VeteranAdministrative Law Judges: New or
VeteranArbitrators: New or VeteranAll New JudgesLaw ClerksPart OneTheoretical Concepts
Underlying an OpinionChapter One · Writing Judicial Opinions§ 1.1 Overview: The Increasing
Importance of Writing a Good Opinion§ 1.2 Criticisms of Opinions§ 1.3 The Purpose of an
OpinionChapter Two · To Write or Not to Write§ 2.1 Overview§ 2.2 To Publish or Not to Publish:
That Is the Question§ 2.3 Per Curiam Opinions§ 2.4 Alternatives to Published Opinions§ 2.4.1
The Judgment Order§ 2.4.2 The Nonprecedential Opinion§ 2.5 Opinion Writing Guidelines§ 2.6
Readership§ 2.6.1 Primary Consumers§ 2.6.2 Secondary MarketsChapter Three · Reaching
and Justifying the Decision: A Distinction with a Difference§ 3.1 Overview§ 3.2 Rules, Principles
and Doctrines§ 3.2.1 Rules§ 3.2.2 Principles§ 3.2.3 Doctrine§ 3.3 Two Processes: Decision
Making and Decision Justifying§ 3.3.1 The Difference between “Hot” and “Cold”§ 3.3.2 Where
Decisions Are Made§ 3.4 Idiosyncrasies of Appellate Courts: The Pre-Decision Opinion
Assignment§ 3.5 Five Recurring QuestionsChapter Four · Judicial Declaration of Public Policy§
4.1 Overview§ 4.2 Where There Is No Consensus for Public Policy§ 4.3 Four Concerns to Be
Addressed§ 4.4 Weighing of InterestsPart TwoThe Anatomy of an OpinionChapter Five · The
Outline of Your Opinion§ 5.1 Overview§ 5.2 Five Parts Necessary for an Appellate Opinion§ 5.3
The Orientation Paragraph(s)§ 5.4 Statement of Jurisdiction§ 5.5 Summary of Issues to Be
Discussed§ 5.6 Standards of Review§ 5.7 Write the Facts§ 5.8 Stating Reasons for the
Decision§ 5.9 DispositionChapter Six · Jurisdiction and Standards of Review§ 6.1 Overview§
6.2 Subject Matter Jurisdiction Checklist§ 6.3 Issue Preservation for Review§ 6.4 Standard of
Review§ 6.5 The Fact Finder§ 6.6 Three Categories of Facts§ 6.6.1 Basic and Inferred Facts§
6.6.2 Ultimate Facts (Mixed Questions of Fact and Law)§ 6.7 Fact Finding: Who Does It, and
Under What Conditions?§ 6.8 Who Found the Facts?§ 6.8.1 Fact Finding: Jury or Judge?§ 6.8.2
Fact Finding: Administrative Agencies§ 6.9 A Comparison: Common Law and Civil Law
Traditions§ 6.10 Excerpts from Court Opinions§ 6.11 Review of the Exercise of Discretion§ 6.12
Excerpts from Court Opinions§ 6.13 Review of Questions of Law§ 6.14 Excerpts from Court
Opinions§ 6.15 SummaryChapter Seven · Orientation Paragraph§ 7.1 Overview§ 7.2 Drafting
the Opening Paragraph§ 7.3 The Bottom Line: Five Questions§ 7.4 Preview of the Opinion§ 7.5
Previews: A Personal Preference§ 7.6 Excerpts from Court Opinions§ 7.6.1 Effective Opening



Paragraphs§ 7.6.2 Less Effective Openings§ 7.6.3 Mystery StoriesChapter Eight · Summary of
Issues§ 8.1 What Issues Do We Address?§ 8.2 Appeal as of Right or by Writ of Certiorari§ 8.3
Courts of General Jurisdiction§ 8.4 Clean-Up Phrases§ 8.5 Excerpts from Court Opinions§ 8.6
Judicial Reaction to Advocacy§ 8.7 Summary of Issues§ 8.8 Excerpts from Court Opinions§
8.8.1 Statements of Issues§ 8.8.2 Phrasing the Issue§ 8.8.3 Neutral Issue Summaries§ 8.8.4
Issues Summarized in Opening ParagraphsChapter Nine · Statement of Facts§ 9.1 The
Importance of the Statement of Facts§ 9.2 What Facts Should Be Set Forth?§ 9.3 Where Do You
Place the Facts?§ 9.4 The Polestar Is Accuracy§ 9.5 Narration Should Be Limited to Material
Facts§ 9.6 Guidelines to Determine Material Facts§ 9.7 Materiality: One Man's MeatChapter Ten
· Writing the Reasons for the Decision§ 10.1 Overview§ 10.2 The Rationale Must Offer Clarity§
10.2.1 Let the Reader Recognize an Outline§ 10.2.1.1 Simple Opinion Outline§ 10.2.1.2 More
Sophisticated Opinion Outline§ 10.2.2 Identify the Precise Jurisprudential Conflict§ 10.2.2.1
Excerpts from Court Opinions§ 10.3 The Required Logical Structure of Each Issue: Overview§
10.3.1 Introduction to Deductive and Inductive Reasoning§ 10.3.2 Deductive Reasoning§ 10.3.3
The Deductive Categorical Syllogism Must Appear in Every Issue You Discuss§ 10.3.4
Deductive Reasoning in the Discussion of an Issue§ 10.3.5 Inductive Reasoning§ 10.3.6 Testing
the Conclusion of Each Issue§ 10.3.7 Determine Whether Your Premises Are Free from Material
Fallacies§ 10.4 Consider the Consequences of Your Analysis§ 10.4.1 Guidelines in Considering
Consequences§ 10.4.2 The Requirement of Consistency in Considering Consequences§ 10.4.3
The Tenet of Coherence in Considering Consequences§ 10.5 Cut Down on Citations§ 10.5.1
How to Cut Down on Citations§ 10.5.2 Use a Parenthetical if You Can§ 10.6 Issue Discussion: A
Recapitulation§ 10.7 The DispositionChapter Eleven · Concurring and Dissenting Opinions§
11.1 Overview§ 11.2 Concurring Opinions§ 11.2.1 Proper Concurring Opinions§ 11.2.2
Whether to Respond to a Dissenting Opinion§ 11.2.3 Improper Concurring Opinions§ 11.2.4
Concurring Opinions: In Sum§ 11.3 Dissenting Opinions§ 11.3.1 Some Open Questions on the
Work of State Appellate Courts§ 11.4 Final Thoughts§ 11.5 Excerpts from Dissenting
OpinionsChapter Twelve · The Important Role of Law Clerks§ 12.1 Overview§ 12.2 Writing
Tasks: General Considerations§ 12.3 Suggestions for Good Writing and Editing§ 12.4 Clerking
Responsibilities§ 12.4.1 Preparing Bench Memoranda§ 12.4.2 Research§ 12.4.3 Ordering the
Record or Supplemental Briefing§ 12.4.4 Components of a Bench Memo§ 12.5 Writing an
Opinion§ 12.6 Special Instructions for Trial Court Clerks§ 12.6.1 Resolution of Motions in Trial
Courts§ 12.6.2 Findings of Fact and Conclusions of Law§ 12.6.3 Federal Trial Court Orders§
12.6.4 Understanding Summary Judgment§ 12.6.5 Common Law Demurrer and Rule 12(b)(6)§
12.7 DenouementChapter Thirteen · Opinions of Trial Courts§ 13.1 Overview§ 13.2 Necessary
Parts of a Trial Court Opinion§ 13.3 Opening Paragraph§ 13.4 Excerpts from Trial Court
Opinions: Opening Paragraphs§ 13.5 Statement of Facts: Motions to Dismiss§ 13.6 Statement
of Facts: Summary Judgment§ 13.7 The Trial Judge as Fact Finder§ 13.8 Fact? Or Disguised
Conclusion of Law?§ 13.9 Be Careful of the Proposed Findings of Fact§ 13.10 Discussion of the
Law§ 13.11 Conclusions of Law§ 13.12 The DispositionChapter Fourteen · Administrative Law



Judge Opinions§ 14.1 Overview§ 14.1.1 Federal Agencies with Administrative Law Judges§
14.1.2 State Departments and Agencies with Administrative Law Judges§ 14.2 Why Write? The
Rationale for an ALJ's Written Opinion§ 14.3 The Substance of the Opinion§ 14.4 Idiosyncratic
Problems of Immigration Judges§ 14.5 ALJ Review Boards§ 14.5.1 Other State and Federal
Review Tribunals§ 14.6 The ALJ Opinion on Review§ 14.6.1 An Example of How Appellate
Courts Review ALJ Opinions§ 14.7 ConclusionChapter Fifteen · Arbitration Procedures and
Opinion Writing§ 15.1 Overview§ 15.2 Arbitration Awards§ 15.2.1 The Conflict between Federal
and State Arbitration Acts§ 15.3 Crafting a Binding Award§ 15.4 Parts Necessary for an
Arbitration Award§ 15.5 Excerpts from Arbitration Awards§ 15.5.1 Effective Statements of
Reasons§ 15.5.2 Effective Statement of the Governing Arbitration LawPart ThreeWriting
StyleChapter Sixteen · Writing Style§ 16.1 Footnotes§ 16.2 Guidelines to “Middle Ground”
Footnoting§ 16.2.1 Proper Footnote Use§ 16.2.2 Improper Footnote Use§ 16.2.3 Goodbye to
Footnotes§ 16.2.4 A Letter to a Law Review Editor§ 16.3 Writing Style§ 16.4 Literature and
Poetry§ 16.5 Favorite Opinion WritersChapter Seventeen · Writing Style: A Reprise, or, “Watch
Your Language!”§ 17.1 Citations and Authorities§ 17.2 Writing to Be Clear and Interesting§ 17.3
My Pet Peeves§ 17.4 If You Only Knew§ 17.5 Word SelectionPart FourChecklistsChapter
Eighteen · Appellate Opinion Writing Checklist§ 18Chapter Nineteen · Appellate Opinion Testing
Checklist§ 19Chapter Twenty · Shorten-Your-Appellate-Opinion Checklist§ 20Chapter Twenty-
One · Trial Court and Hearing Tribunal Checklists§ 21.1 Opinion Writing Checklist§ 21.2 Opinion
Testing Checklist§ 21.3 Shorten-Your-Opinion ChecklistChapter Twenty-Two · Administrative
Law Judge Checklists§ 22.1 Opinion Writing Checklist§ 22.2 Opinion Testing Checklist§ 22.3
Shorten-Your-Opinion ChecklistChapter Twenty-Three · Arbitrator Checklists§ 23.1 Opinion
Writing Checklist§ 23.2 Opinion Testing Checklist§ 23.3 Shorten-Your-Opinion ChecklistPreface
to the Third EditionDifferences between this edition and the previous editions are fundamental.
To be sure, all editions have been divided into four distinct sections: (1) theoretical concepts
underlying a judicial opinion; (2) the anatomy of an opinion; (3) writing style; and (4) opinion
writing checklists.But this present volume is more than a teaching text. Instead, it takes both new
and experienced judges by the hand and reveals to them step-by-step how to write a judicial
opinion. It is immaterial whether that writer presides over a state or federal trial tribunal, appellate
panel, administrative agency proceeding, private arbitration, or the United States Supreme
Court. That writer can even be an excited law student who has just received news of an
appointment as a law clerk to a judge. They can all find practical and valuable assistance from
the pages that follow because I have been writing judicial opinions for over a half century as a
trial and appellate judge at the state and federal levels and, at least since the mid-seventies,
have been teaching the theory and technique of opinion writing to newly commissioned judges
through specialized seminars, lectures and writings.In over 50 years as a judge, I have been
involved with thousands of opinions written by my colleagues and me. Moreover, I have been
fortunate in past years to have been designated to serve as a visiting judge in a number of other
Judicial Circuits—the Fifth, Seventh, Ninth (extensively), Tenth and Eleventh. My experience



serving in the different U.S. Courts of Appeals—from Atlanta, Georgia to Seattle, Washington—
has provided me a rare opportunity to acquire first-hand knowledge of the operation of the
judicial process.It is this learning that I want to pass along now. This edition is a combination
teaching manual and compendium of information. It is more than “what”; it is “how.”The
emphasis in this book is on appellate court opinions, but much of its contents apply also to
opinions of trial judges, arbitrators, administrative law judges and agency review boards.
Because tribunals of the first instance have certain unique characteristics and emphases, this
edition seeks to fill a void present in previous editions. Separate treatment is necessary because
trial and appellate opinions serve different functions. Trial court opinions are justificatory only—
designed to explain the tribunal's decision. An opinion for an appellate court has a completely
different purpose—the correction of errors of trial tribunals, and applying, examining and
evaluating the law of the jurisdiction.Part of any judicial education process is always the give-
and-take of informal lunches with other judges. Before I took senior status, I enjoyed these
events mainly in Pittsburgh and Philadelphia with federal colleagues. After I made the trip West
in 1987, and settled in California, I was fortunate to be invited to join the “judges' table” (a corner
table that was set aside a few years after World War II in the University Club of Santa Barbara). It
was here where I made friendships with judges of the Superior Court of Santa Barbara County.
These included William Gordon, now retired, and Ronald Stevens and Patrick McMahon, of
happy memory. I am now the “old man” at the table, whose regulars include retired judges
James Brown and James Slater, and sitting judges Denise de Bellefeuille, George Eskin, Donna
Geck, and James Herman.In writing this book, many of the observations regarding trial judges
have been enriched by my lunch buddies, on both the criminal and civil sides of a modern-day
California trial court. Each week seems to drive home the fundamental differences between my
halcyon experience on a Pennsylvania trial court from 1961 to 1968 and the tasks facing today's
trial judges, tasks that are both comprehensive and sophisticated. I acknowledge with much
affection and respect the valuable contributions and insights of my friends at the “judges'
table.”This is the first edition of this book that discusses at length the importance of
administrative law judges. Depending on the case, ALJs might be required to resolve a dispute,
make findings of fact, reach conclusions of law, explain the rationale behind a decision, satisfy
supervisors or supervising judges that the case was properly decided, create a record for
appeal, set precedent, persuade litigants that the law supports the decision, educate litigators
and the public about the law, or even reprimand litigants for improper behavior. All of this, the
ALJs must do within the constraints of too-little time, binding precedent, agency conventions,
readers' limited attention span, personal schedules, court rules, and updated technology. This
book aims to lend a hand in accomplishing these multifaceted tasks.Also in this edition, other
unsung heroes of the judicial process are finally given proper recognition. “Private court
adjudication” is what arbitration is all about. In addition to the decision-making apparatus being
private, arbitration is unique because the process is generally based on a contract—that
controls the subsequent arbitration procedures, and the award is usually commercial in nature.



We have dedicated an entire chapter to arbitration procedures and opinion writing.Law clerks
must understand that this book is for them, too. If a clerk does not have this book prior to starting
in chambers, she should start reading this book on her first day on the job. This is an exercise
that will serve the law clerk well in the months that follow. Because of their necessary importance
in opinion writing, we present a chapter on the important role of law clerks.Another dimension
has been added to this edition—a series of checklists to assist the opinion writer. I have
prepared these for all opinion writers. They are designed for photocopying so that writers may
have copies of these checklists at their sides as their work progresses. Special forms have been
prepared for appellate judges, trial judges, administrative law judges and arbitrators. They take
three forms—general checklists, checklists to test opinions and checklists to shorten the
opinion.Any books on opinion writing are considered serious literature by common
understanding, if not by definition. This book is no exception. Yet there are times when a dash of
humor can be more effective than a page of multisyllabic prose. Although known for writing six
serious books on the law, by nature I seek the humorous side of life. To this end, I have
conceptualized a dozen or so relevant concepts and asked again a very talented professional
editorial cartoonist Russell Hodin, of San Luis Obispo, California, to freshen these pages with wit
and bubbling effervescence.1Although I have emphasized the time, study, and special interests I
have in opinion writing that propel the publication of this book, the end product is a collaboration.
I have been especially fortunate to have had outstanding assistants in this process. Fifty
generations of law clerks have assisted me since I first slipped into my robes in 1961.For this
edition, my sixth book on the law, I am especially grateful for the valuable contributions of two
outstanding lawyers, who have added quality, polish and editorial sparkle to my manuscript.
They are my 2011–2012 term clerks—Collin Wedel, of Stanford Law School, and Kristina Katz
Cercone, of Harvard Law School. They demonstrated maturity beyond their years, and profound
loyalty and dedication to the success of this comprehensive endeavor.This is the second book to
which my career law clerk, Grace Wendy Liu, has made valuable contributions. After primary
and secondary education in Taiwan, she is a graduate of the University of California at Santa
Barbara and holds a law degree from Pepperdine Law School.* * *Although I technically retired
in 1987, since that time I continue to be a very active “senior” federal judge, and in addition, have
written a number of books on the law including supplemental editions. This has involved
incredible demands, expending valuable time that intrudes on the retirement time of my wife,
Agatha, and me. As in the case of the other books, my wife has soldiered on with me and my
writing. Thanks to her patience and encouragement, as well as excellent literary advice, our sixty
years together have been extraordinarily rewarding.RUGGERO J. ALDISERTSenior United
States Circuit JudgeU.S. Court of Appeals for the Third CircuitSanta Barbara,
California20121.Russell Hodin illustrated also my book, A Judge's Advice: 50 Years on the
Bench (2011).Preface to the Second EditionThe big difference in this new edition is more in
format than in text, although we have made some additions. What you will read is very much the
same, but occasionally a subject pops up in a different setting, or under a different format, and



we have been generous in tweaking some of the text.The major change, however, will be the
extensive availability of this new edition. Anyone who wants a copy can now get one through my
publisher, AuthorHouse, or through any of the leading online booksellers.There was limited
access to the first edition, which was provided exclusively to certain members of the judiciary. I
was commissioned to write the book; thereafter it was distributed gratuitously. For many years,
all federal judges—trial and appellate—received copies of Opinion Writing as they were
commissioned, but only state appellate judges were included within the largess. Additionally,
state and federal administrative judges, hearing officers, commissioners and private arbitrators—
all of whom write judicial opinions—were not included. As the author, I have also received many
inquiries as to its availability from law librarians, and many requests to them originated from
former law clerks who, having had great familiarity with the book, wanted to continue its use.The
first edition's distribution was terminated a few years back by the company that had purchased
my previous publisher. The new company was no longer interested in the free judge-distribution
plan, which was a popular public service but hardly a profitable endeavor. I re-acquired the
copyright in order to revise, publish and redistribute the book myself. I am pleased that a wider
audience of professional opinion writers and students of the judicial process will now have
immediate access to the second edition.The new added text largely describes methodologies
that have become popular since the early edition appeared in 1990, and is chiefly intended to
address the malady of excessive writing in opinions. As suggested in Chapter One, too many of
them have an ailment known as “law reviewitis,” being overwritten and over-footnoted, obese
and sloppy, instead of clean and neat.To cure the burgeoning problem of excessive citations, for
instance, we start with a question you must ask every time you get the urge to put pen to paper,
or fingers to keyboard: “Why am I citing this case in my opinion?” You may be citing the case for
the purpose of its analogous material facts. You may be citing the case for reasoning that
supports your theory. Or you may be interested only in the conclusion of the case and are citing
it only to support the legal consequence attached to a detailed set of facts. Beyond these three
reasons, hold off.I also now highly endorse the use of the parenthetical, a modernly popular
writing device that explains a cited case without contributing to an opinion's undue verbosity.
Accompanying a citation with a parenthetical replaces unnecessarily long descriptions of cited
cases, and instead achieves the objective of concise opinion writing by zeroing directly in to why
you are citing the case and where the case fits into the theme or focus of your opinion.Finally, I
have included an expanded discussion of the importance of logical reasoning in effectively
stating the rationale of your opinion, a topic close to my heart. An understanding of basic formal
logic is invaluable to excellent opinion writing (and to opinion reading comprehension).I have
been writing judicial opinions for almost 50 years (during my Common Pleas Court judgeship of
eight years, the Pennsylvania Supreme Court required trial judges to write an opinion in every
case that was appealed; to play it safe, I wrote an opinion in every final judgment). I think I do not
exaggerate to suggest that few, if any, judges today have had more experience when it comes to
this phase of the judicial process. But I did not work alone. Almost 50 generations of law clerks,



in my state trial court and federal appellate experience, have served me faithfully and well. I am
quick to acknowledge that I learned something from each of these energetic young men and
women, talented graduates of America's fine law schools. I willingly acknowledge their
unfailingly excellent contributions.From this group I am especially grateful for four volunteer
editors who assisted in this endeavor: Rita K. Lomio of the Harvard Law School and Anika
Christine Stucky of the Oklahoma Law Center from 2007–2008; and Meehan Rasch of the
UCLA School of Law and Matthew Bartlett of the University of California, Hastings College of the
Law in 2008–2009. The latter two editors were charged with more responsibility and more
extensive activity because of the earlier changes I had brought about from the first edition, but
each of my four wonderful law clerks has left an indelible stamp on these chapters. As well, our
book will leave its mark of permanency on them as they proceed into their careers. Ms. Rasch
and Mr. Bartlett also coauthored with me a companion law review article to this book, entitled
“Opinion Writing and Opinion Readers,” which may be found in Volume 31, Page 1, of the
Cardozo Law Review (Fall 2009). I also extend my appreciation to Jacqueline Phan, my judicial
assistant and a graduate of the University of California at Santa Barbara, for her loyalty and
dedication to these pages and their author.Law books don't just “happen”; they take time and
research. When the author is still very active on his court, this means substantial commitments
to evenings and weekends at home. This is also the precious time of Agatha, my very wonderful
wife and helpmate for almost 60 years, who is required to tolerate this intrusion into our time
together. In accepting this effort with magnificent patience, Agatha continues to contribute,
inspire and support me with love and affection, now into these many years.RUGGERO J.
ALDISERTSenior United States Circuit JudgeU.S. Court of Appeals for the Third CircuitSanta
Barbara, California2009Preface to the First EditionThis book comes not from one person, but
from many. My own ideas have been tested and refined over the years in a process where I have
observed and absorbed the talents of others.Because appellate judges, trial judges,
administrative law judges, and government board or commission members—all of us—are
professional writers, there is much from which to pick and choose in examining our writings.
Moreover, what we write is as important as what we decide. This is so because a judge's opinion
performs as well as explains. It is a performative utterance. In this respect, writings of the
government's judicial branch are unique. Written explanations of decisions in the executive and
legislative branches (and in the private sector) do not possess the power of judicial opinions.
They possess neither the bite of precedent nor the authority of case law. The contents of this
book are expansions of discussions held at the Senior Judge Seminars sponsored by the
Institute of Judicial Administration at New York University in 1970–1971, 1973–1982 and 1985.
They reflect also ideas discussed in seminars for newly appointed judges at the Federal Judicial
Center in Washington, D.C., 1974–1980, 1982. I had the privilege to serve as discussion leader
in “Opinion Writing” at many of these sessions. I acknowledge, therefore, an indebtedness to the
judges of the highest courts of the state and federal judicial systems, who were members of the
seminars. If you have a penchant for numbers, this is over 300 appellate judges from each of the



50 states, from all federal courts and from the Supreme Court of Canada and most Canadian
provinces. In 1989, I counted 24 of the then state chief justices in that group.I am indebted to the
people at West Publishing Co. for encouragement, support and valuable assistance in the
publication of this book.Thirty generations of law clerks in the Common Pleas Court of Allegheny
County, Pennsylvania (Pittsburgh) and the United States Court of Appeals for the Third Circuit
served me faithfully and well. I am quick to acknowledge that I learned something from each of
these energetic young men and women, talented graduates of America's fine law schools.I
thank my editor Oscar Shefler, world-class writer and friend of over 50 years. We first worked
together from 1937 to 1941 on The Pitt News, student newspaper at the University of Pittsburgh.
We are older and grayer now, but our juices still manage to run when a reworked phrase finally
sounds just right. I also thank Catherine S. Hill, Anne Marie Finch and Susan Simmons Seemiller
for exhaustive research and valuable editorial and substantive suggestions, and Susan von
Frausing-Borch and Mary Ellen Staab for manuscript preparation.Finally, I am grateful for the
patience and good cheer of my wife, Agatha, who continues to inspire out here in California as
much as she did in those many Pittsburgh years.RUGGERO J. ALDISERTSenior United States
Circuit JudgeSanta Barbara, CaliforniaDecember 1990About the AuthorRuggero J. Aldisert,
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use the word he has employed effectively in this volume, its anatomy. He has a persistent but
most refreshing curiosity about the law. He wants to know what it is, why it is what it is, and how
all of us who labor in its vineyard use or misuse it.IntroductionThis book is new. Its purpose is
not. That purpose traces its ancestry to 1970, when I first attended the Institute of Judicial
Administration's Senior Appellate Judges Seminar in New York. With some eight years under my
belt as a Pennsylvania Common Pleas Court (trial) judge, I was then completing my second full
year as a U.S. Circuit Court of Appeals judge. By that time, I realized I needed to know more
about opinion writing.This is not to say that I was a novice. Pennsylvania Common Pleas judges
had to write an opinion in every case that came up for appeal. As a result, I prepared a written
statement of reasons in every post-trial motion, as well as in pretrial motions to suppress
evidence. Still, I was not comfortable with opinion writing, and was prompted to ask many
questions of the seminar leaders and to record their comments most dutifully.Who were the
seminar leaders? It is no exaggeration to say they were judicial giants: Roger J. Traynor from
California, Walter V. Schaefer from Illinois, John Minor Wisdom from Louisiana, Frank Kennison
from New Hampshire, Samuel J. Roberts from Pennsylvania, Robert A. Leflar from Arkansas and
Warren E. Burger from Washington, D.C.More interested in theory than in style, I asked the
discussion leaders to reconcile the lean, crisp approach of Justice Schaefer's Illinois Supreme
Court—which, by rule, prohibited all those accursed footnotes—and the florid style of the U.S.
Supreme Court—which (except for Hugo Black's writings) were cluttered with multiple citations
and footnotes and separate opinions. I was told that there was no schoolbook answer, but the
discussion leaders agreed that the sole purpose of the judicial opinion was to explain the
decision and not to take on the character of a law review article.I was invited back to the seminar
as a faculty member in the following year and later accepted the task of discussion leader in
“Opinion Writing.”By 1973, I had prepared a somewhat detailed outline for advance distribution
to seminar members. Class discussions with newly selected judges of the highest state courts,
Canada and the U.S. Courts of Appeals, however, prompted me to revise and make additions,
and deletions. Each subsequent year brought further modifications. These continued even after I
took out a copyright in 1979, driven by new insights gained in contacts with seminar colleagues
and in discussions at the Federal Judicial Center's seminars for circuit judges.It was a
momentous time for me as I became more and more enthralled by the idea of writing a book on
the subject. The wish was father to the execution as I took heart upon being assured that the
advance of years had not lessened the processes of ongoing maturation and creativity; in fact,
my experience added to the process.In order to stimulate further discussion, I made an annual
distribution of the newly revised outline to judges of the highest courts as well as participants in
the Intermediate Appellate Judges Seminar. I must admit that my ego suffered not one bit when
the feedback included such comments as “Your outline is the first thing I give to my clerks” and
“When are you going to expand this into a book?” Harold Ross, late editor of The New Yorker,
once wrote upon coming across an exceptional manuscript, “I am encouraged to go on.”
Borrowing the thought, I responded in the same manner to those comments.At last, I was ready



to start the job; this time fate intervened as I assumed the position of chairman of the Advisory
Committee on Bankruptcy Rules. That post imposed great demands upon my schedule. When it
ended, I slipped into the robes of Chief Judge of the U.S. Court of Appeals for the Third Circuit.
The spirit remained willing to write the book, but the assignment left little or no time for
extrajudicial activities.Once I attained senior judge status, that excuse no longer served me.
After all, nothing much engaged my hours except for sittings with my home court in Philadelphia
and my lively calendars as a visiting judge with the Fifth, Ninth and Eleventh Circuits, and
various committee assignments.Like most people who take on the writer's craft as a secondary
activity, I found that what counts is not so much the 24 hours of the day as the minutes left over.
Too, I must confess that the duties listed in the paragraph above came more easily and allowed
more discretion in the rationing of time than those involved when I served as the ranking officer
of the Third Circuit.Thus was born the book you now hold in your hands. It bears my name as
author and the words are indeed mine, but the content is the result of interaction with about 300
senior appellate judges, including four justices of the U.S. Supreme Court, over a span of about
20 years.The Book: How to Use ItThe book is divided into four parts: Theoretical Concepts
Underlying an Opinion; The Anatomy of an Opinion; Writing Style; and Opinion Writing
Checklists. It may help if I set forth a few guidelines.This book is for every judge at every level:
local, state and federal; appellate and trial court judges; administrative law judges, hearing
officers and members of the agency. It will be particularly helpful for all law clerks. The country's
private judges—arbitrators—will also benefit from this edition. If you are not on this list, you may
be excused from class. Otherwise, please attend.Every judge, including this author, can profit by
learning how to improve the work product. We are constantly surrounded by court attaches, law
secretaries, law clerks and lawyers who “Your Honor” us to death. All of them agree that you, so
far undiscovered, are the greatest master of English prose since Winston S. Churchill and the
greatest opinion writer since Benjamin Nathan Cardozo. Remember, though, what the English
divine Thomas Fuller said some three centuries ago: “He that praiseth publicly will slander
privately.” Let the content of this book help you to determine for yourself whether there is the
remotest possibility of improvement in your splendid prose. In other words, at least read some
parts of this book to see whether you are capable of exceeding heights.At some time, I hope,
you will read most of the book.What you tackle first, and in what order you continue on to the
rest of it, may depend upon how you classify yourself according to the following self-rating
categories:Experienced Trial and Appellate Judges(Surely you are not one of those crotchety
old dogs—we all know a few of them, don't we—the guys and gals who take refuge in the
contention that they have been around too long to learn new tricks.)Read the checklists in Part
Four (Chapter 21 for trial judges and Chapters 18–20 for appellate judges). Then, if you think you
can improve at least some of your writing habits, look at Part Two: Anatomy of an Opinion to see
what interests you:Orientation paragraphSummary of issuesStatement of factsWriting the
reasons of decisionAt this point, you may find time to read Part Three: Writing Style.Having been
beguiled into traveling this far, you may decide that you have made such an investment in effort



that you might as well proceed to the end. It is not guaranteed, but what author has ever been
free of that hope?Trial Judges: New or VeteranRead Chapter 13: “Opinions of Trial Courts and
Hearing Tribunals” as well as Chapter 21: “Trial Court and Hearing Tribunal
Checklists.”Administrative Law Judges: New or VeteranRead Chapter 14: “Opinions of
Administrative Law Judges” as well as Chapter 22: “Administrative Law Judges'
Checklists.”Arbitrators: New or VeteranRead Chapter 15: “Arbitration Procedures and Opinion
Writing” as well as Chapter 23: “Arbitrators' Checklists.”All New JudgesWho are they? They are
all judges with less than three years of experience.My advice: start with page one and read the
entire book. My guarantee: if you take my preachings to heart and apply them faithfully, you will
not only write better opinions but win the undying respect of your peers in the profession.Law
ClerksThis book is for you. Start reading this book your very first day on the job. If there is
anything you have trouble understanding, I will accept the blame and ask you to grant me
exculpation by reading it again and again until you do understand it. This is an exercise that will
serve you well as you rise in your chosen profession.To those few of you who think you already
know as much as your mentors have learned over the course of their careers, I commend these
words of Mark Twain:When I was a boy of fourteen, my father was so ignorant I could hardly
stand to have the old man around. But when I got to be twenty-one, I was astonished at how
much the old man had learned in seven years.PART ONETheoretical Concepts Underlying an
OpinionCHAPTER ONEWriting Judicial Opinions§1.1 Overview:The Increasing Importance
ofWriting a Good OpinionOur jurisprudence traditionally required a public statement of reasons
to accompany decisions. As Professor Charles A. Miller once said, “The law is not majestic
enough in the American system to endure for good but unexplained or unexplainable reason.”1
Our statements of reasons—judicial opinions—have improved dramatically since the days of the
English jurist Sir John Fortescue, Lord Chief Justice of the King's Bench, who 500 years ago
proclaimed: “Sir, the law is as I say it is, and so it has been laid down ever since the law began;
and we have several set forms which are held as law, and so held and used for good reason,
though we cannot at present remember that reason.”2Although we have come a long way from
Lord Chief Justice Fortescue, we have a problem with judicial opinions, nonetheless. For several
halcyon decades, judicial caseloads were small and the number of opinions published was
minimal. In 1983, however, Justice Charles G. Douglas III of the New Hampshire Supreme Court
observed a troubling exponential trend in the pace of published opinions. As he put it, “the
number of opinions received by West in 1929 was the same number it received in 1964—some
35 years later. Yet the number has [almost] doubled to 54,104 in 1981 in just half that time!”3 By
the late 1980s, the production of state and federal opinions had plateaued at 60,000 published
opinions per year, a total that—somewhat incredibly—has varied hardly at all over the last 20
years.At first, given Justice Douglas's observations and the inarguable expansion of most
courts' workloads over that period, this static number might seem surprising. Indeed, judges
today are flooded with cases. In 2009 an average active judge on one of the twelve regional U.S.
Courts of Appeals was responsible for deciding 640 cases and writing 156 opinions.4 To put that



number in perspective, consider that, in 1969—my first full year as a member of the U.S. Court
of Appeals for the Third Circuit—each judge on my court was responsible for deciding 90 cases
per year and writing a for-publication opinion in one-third of them.As courts have gotten busier,
however, the pace of opinion publishing has not been able to keep up with the rate of incoming
cases. Faced with an avalanche of cases, state and federal judges dispose of an ever-
expanding number of them using nonpublished opinions. Indeed, during the same 20-year
period in which the number of published opinions held steady, the number of nonpublished
opinions climbed and climbed and climbed, from nearly 75,000 in 1990 and to an astronomical
zenith of over 200,000 in 2007 (see Figure 1). The opinion-proliferation trend Justice Douglas
foresaw turned out to be true, albeit for nonpublished opinions only.There are a number of
explanations for this “paper storm,” especially at the appellate level. In the past, most state and
federal courts had a specialized appellate bar, experts in evaluating the prospects of relief on
appeal. No such bar exists today, even at the level of the Supreme Court. Every lawyer now
believes that he or she is competent to pursue and win an appeal. However, even though one
may be a good trial lawyer and know the rocky terrain of trial courtrooms, this does not
guarantee the ability to handle the slippery slopes of appellate advocacy. Experienced appellate
judges sink into melancholy when they consider how shallow is the preparation of some of the
lawyers who crowd their dockets.Moreover, we have undergone a profound change in the role of
the lawyer-client relationship. Many lawyers are no longer able to control, or even moderate, the
demands of emotion-laden clients. Often, professional advice and wisdom are insufficient to
curb the excesses of losing parties in law suits. Persons who would never dare to instruct a
cardiovascular specialist on heart surgery have no qualms about instructing their lawyers on
when and how to prosecute appeals of highly technical cases. Such persons are everywhere.
They are not restricted to any economic or social class. Appellants are rich or poor, from the
east, west, north and south, scarred by adverse jury verdicts or angered by judicial rulings. They
are chief executive officers of multinational corporations who direct prestigious law firms on
when to move and when not to move. They are impecunious defendants in criminal cases
represented by court-appointed counsel who have nothing to lose by cluttering appellate
dockets. Some appellants rationalize their actions thus: “I got a raw deal. Hey, it's just a crap
game and maybe I'll be lucky.” Most people think cases are tried on appeal de novo. They simply
cannot recognize that courts of appeals have limited review powers.Figure 1. State & Federal
Courts' Published & Nonpublished Opinions, by YearThen there are the lawyers. Some accede
to demands for appeal because they fear they may lose the client and earn reputations as “no-
guts” lawyers. Others frankly and vulgarly retreat to a self-interested protective maneuver, taking
appeals as calculated defenses against possible malpractice suits by clients for failure to
exhaust all remedies.Another factor is economics. Until about 50 years ago, taking an appeal
required a substantial cash outlay. When I came to the bar, all appellate briefs and the entire
record had to be professionally printed. This was a major expense. It constituted a financial
barrier that discouraged some unnecessary appeals. Now appeals are available at discount



prices. New court rules no longer require professional printing, which means that the office
photocopy machine can grind out briefs at a minuscule fraction of the former cost. Electronically
filed “e-briefs” are becoming more widely accepted. The rules now also allow the appellant to
select those parts of the record necessary to support the brief. Appeal costs that used to run to
thousands of pre-inflation dollars are now reduced, in most cases, to a few hundred dollars. In
addition, what does an appellant stand to lose if the appeal costs are assessed against him or
her? In the majority of cases, the only penalty is payment for the opponent's office-photocopied
brief.We cannot say that the increase of appeals is directly related to the increase of trial court
filings. Proportionately, the increase of appeals during my career on the bench has been much
higher. For example, in the federal system, district court filings increased by 219%, from 102,163
to 325,920, in the nearly four decades from 1968–2007. The number of appeals increased by
541%, from 9,116 to 58,410. Thus, appeals rose at a percentage rate of 322% higher than the
rise in trial court filings.5Yet an important circumstance cannot be ignored. People resort to the
court system because the normal political process does not work the way they want it to. Elected
legislators seem to be the last people in government willing to take a stand on issues that will
arouse controversy back in the constituency. They know what happened to Senator Joseph
Tydings of Maryland, who took a moral position on a rather innocuous gun-control issue—and
paid for it with his political life when the National Rifle Association helped to knock his bid for re-
election out of the ballot box. Such failures of the political process impel many aggrieved groups
to turn first to the courts rather than viewing them as institutions of final resort.People also flock
to the courts in an attempt to make sense of the language of jurisprudence as enacted by
today's legislatures, especially by Congress. Some legislators frequently incorporate intentional
ambiguities into statutes, a practice animated by the demise of political patronage, lack of
discipline in national political parties and the replacement of such discipline by the high-pressure
influence of special-interest groups, political action committees and a network of demagogic
hosts of radio talk shows. The Congressional eye is often focused not on the national interest or
a particular public policy so much as it is on a very pragmatic consideration: How will the
statutory language affect my constituency? Will I be hurt or helped by it? Can I get away back
home with a half-adequate explanation?As a result, statutory language is often deliberately
enigmatic and unintelligible. Hammered out in committee compromise (or, more accurately, by
committee staffs), it is often designed to mean all things to all people, with Congress recognizing
that in the end the federal courts must interpret the statute. When an interpretation emerges from
the courts, the legislator is in a position to tell complaining constituents that the problem with the
bill was due not to the action of Congress, but to the action of federal judges in interpreting it.
These factors of our political system undoubtedly contribute to the appellate caseload. Is case
law churning and developing at the rate reflected by the increased number of appeals and
opinions? Of course not. Our common law tradition requires unity of law throughout a jurisdiction
and requires also the flexibility to incorporate legal precepts as they develop. Within this tradition
is the concept of gradualness, with case law that advances cautiously and incrementally, in a



system built by accretion from the resolution of specific problems. No one, not even the most
fervent supporter of publication in every case, can seriously suggest that every one of these
cases submitted for publication refines or defines the law or has precedential or institutional
value. There is a need for a greater institutional inhibition against the paper storm, as I believe
too many of the cases we hear result in a published opinion.On the basis of 50 years' experience
as a judge, with over 40 years as a federal appellate judge, I conclude that too many appeals are
unnecessary. The metaphorical descendants of Don Quixote are out in full force tilting at
windmills, seeking to overturn trial results that had been preordained from the moment the
complaints were filed. Lest I be accused of undue cynicism, I rush to add that my views find
comfort in the recorded seven years experience of the U.S. Courts of Appeals, which are courts
of general jurisdiction with no discretionary power (except federal habeas corpus):Table 1.
Percentage of Cases Reversed on Appeal6The anomaly is evident: The number of appeals
increase, but the likelihood of reversal decreases. So much for the chances of getting the trial
court or administrative agency reversed when the case reaches the appellate court for decision
on the merits.Regardless of the reasons, at all levels of the state and federal judiciary, an ever-
expanding number of nonpublished cases are being decided in reliance on an unchanging
number of published opinions. Because published opinions issue in such a small percentage of
resolved cases—in 2007, roughly 1 in 5 opinions was published—a published opinion carries far
more weight than it once did. A good published opinion, therefore, can help many overworked
judges quickly and cleanly resolve a similar case. A poorly crafted opinion, on the other hand,
can create far-reaching, headache-inducing, deleterious ripples in the jurisprudential fabric,
waylaying time-strapped judges even further.I believe that too many opinions fall into the latter
category. For years, I have been an avid opinion watcher. I use the word “watcher” advisedly
because I have lacked the time to read opinions word for word except those of my own court and
the U.S. Supreme Court. To be sure, over the years, I have meticulously examined sample
opinions from student judges in my role as discussion leader in opinion-writing seminars. It might
be more accurate to describe me as a full-fledged “opinion skimmer.” As a hobby, or as some
might say, “obsession,” I like to skim opinions for style and form. I suppose that qualifies me for a
title I have never seen before—opinion critic.To be sure, we are fortunate to have a large number
of good opinion writers in the federal and state court systems. Notwithstanding the complex
nature of today's litigation, these opinion writers prove that a clear and cogent statement of
reasons may easily explain the decision to the beleaguered reader who may be short of time
and perhaps slow of comprehension. The work product of the excellent opinion writers,
unfortunately, provides a stark contrast with that of their less-skilled colleagues.The solution is
not, obviously, for judges to simply publish their nonpublished opinions. Indeed, opinion
production is surely one of those instances in which “less is more.” Rather, to effectively confront
the avalanche of cases, those opinions that are marked for publication should pass the test
inspired by Roscoe Pound and the late Cardozo Professor of Jurisprudence at Columbia
University, Harry Jones: (a) how thoughtfully and disinterestedly the court weighed the conflicts



involved in the case and (b) how fair and durable its adjustment of the conflicts promises to be.
The first factor goes to the “reasonableness” of the court's decision, the second to the logical
validity of the reasoning.7 To pass that test, I humbly recommend that judges follow the
guidelines set forth in the pages that follow.§1.2 Criticisms of OpinionsWhat, then, are the
criticisms generally lodged against opinions written today? Here are some:They are too
long.They are burdened with too many citations.They tend to ramble instead of clearly defining
and discussing issues.They present lengthy and largely unnecessary discussion of the cases
compared.They make unstructured references to other cases without indicating what facts in
those cases are material or immaterial.They fail to set forth specific reasons for choosing one
line of cases over others, saying, “We think that is the better view” and, “We prefer the majority
view,” without explaining why.They display acute “law reviewitis,” being overwritten and
overfootnoted, obese and sloppy instead of clean and neat. In these cases, the difference
between well done and overdone is as apparent and catastrophic as in the case of roast
beef.They often express a holding in terms that reflect factual scenarios not contained in the
record. What we wind up with frequently resembles an artichoke that must be peeled off layer by
layer in subsequent cases.They eschew those good, plain words and sentences that
communicate rather than befuddle. I call this the IRS regulations syndrome; Orwell might have
called it “lawspeak.” Whatever we call it, there is much too much of it.They present too many
published opinions—far too many—with no precedential or institutional value.Certainly, some,
but not all, of these criticisms are valid. Fortunately, they do not apply to all judges or to all
opinions. Nevertheless, there is enough falling from grace to justify this book as a guide to avoid
some of the most common pitfalls.I do not represent that the book is the sine qua non. Far from
it. All I represent, as I said in the Preface and Introduction, is that these observations reflect
personal studies and experience, and the exchange and distillation of views with some 300
appellate judges of the highest state courts and a sizeable number of U.S. circuit judges taking
part in seminars sponsored by the Institute of Judicial Administration at New York University and
the Federal Judicial Center in Washington, D.C.A judge is a professional writer. He or she must
possess literary skills. If such skills are not natural, they must be acquired or learned. The judge
must accomplish this himself or herself. If a judge wants to write clearly and cogently, with words
parading before the reader in logical order, the judge must first think clearly and cogently, with
thoughts laid out in neat rows. To do so is to demonstrate respect for the elements of reflective
thinking and the rules of deductive and inductive logic. Any judge who is unwilling or unable to
do this cannot perform his or her judicial duties properly.I recommend that the appellate courts,
merit commissions of the states and the U.S. Attorney General and the Office of the Counsel to
the President make proper inquiries and necessary investigations to determine the writing
abilities and—no less important—the self-discipline and work habits of those under
consideration for judicial posts. This is an important recommendation because to describe for
the reader the reasoning of the court is critical. Justice Felix Frankfurter once stated:Fragile as
reason is and limited as law is as the expression of the institutionalized medium of reason, that's



all we have standing between us and the tyranny of mere will and the cruelty of unbridled,
unprincipled, undisciplined feeling.8Obviously, choosing the most literate law clerk is not
enough. It is the judge who makes decisions and then the judge who must explain those
decisions. It is the judge who holds the commission. It is the judge whose name goes on the
opinion. It is the judge who must assume 100 percent of the responsibility. The law clerk is an
assistant, and only an assistant. The law clerk must help in research, in the drafting process and
in expressing views of the law, but—and this is a big “but”—every sentence the law clerk writes
in the opinion must be totally understood and endorsed by the opinion-writing judge. To delegate
some writing responsibilities to a law clerk is more than proper; it is an absolute necessity in this
litigious age. This delegation, however, is legitimate only to the extent that the judge accepts the
submitted language, understands what has been written, agrees with it and is willing to stake a
professional reputation on it.§1.3 The Purpose of an OpinionA judicial opinion may be defined
as a reasoned elaboration, publicly stated, that justifies a conclusion or decision. Its purpose is
to set forth an explanation for a decision that adjudicates a live case or a controversy that has
been presented before a court. This explanatory function of the opinion is paramount. In the
common law tradition the court's ability to develop case law finds legitimacy only because the
decision is accompanied by a publicly recorded statement of reasons.Announcing a rule of law
of the case is nothing but a byproduct of the court's adjudicative function. It is acceptable only
because the public explanation sets forth the grounds for the decision. Without this explanation,
commonly called the statement of reasons, the court's decision would merely resolve that
particular dispute presented by parties to the court. Thus, in our tradition, the critical byproduct
of the decision survives long after the dispute between the litigants has been resolved.This
byproduct promulgates a legal precept describing the legal consequence that flows from the
adjudicative facts set forth in the opinion. It forms the bedrock of the common law doctrine of
stare decisis because the consequence attached to the relevant or material facts becomes case
law which is binding on all future cases that come before the court containing identical or similar
facts. Case law possesses the same power and force as a legislative act until or unless
subsequently changed by the court or modified by the legislature.The judicial opinion is much
more than a naked utterance. To use J.L. Austin's phrase, it becomes a “performative
utterance”9 because the decision that it explains performs as a declaration of law. I have chosen
the italicized word deliberately. I have not said that the “opinion” performs; it is the “decision” that
performs. Only the decision declared in the opinion has the force of law. The doctrine we respect
is stare decisis; it is not stare rationibus decidendi or stare rationes dictis. Our tradition, elegantly
stated, is stare decisis et non quieta movere (to stand by the decision and not disturb that which
is settled).Because courts tend to overwrite opinions, it may often be said that the “discussion
outran the decision.”10 Thus, it should be understood that the decision of the case can be
measured by the precise adjudicative facts that give rise to the rule of the case. “Two cases or
decisions which are alike in all material respects, and precisely similar in all the circumstances
affecting their determination, are said to be or run ‘on all fours' with each other, or, in the more



ancient language of the law, the one is said to ‘run upon four feet' with the other.”11To be sure,
case law may survive and endure when the decision reflects desirable current public opinion or
is congruent with contemporary community moral standards even though, upon analysis, the
case's stated reasons may prove to have been fallacious or to be invalid because societal
changes have intervened. Even recognizing this, I hasten to emphasize that the acceptability
and vitality of the decision are usually measured by the quality of the reasons that originally
supported it.The stated reasons are the “why” of a decision. To repeat, the quality of a decision
is commensurate with the quality and logical force of the reasons that support it. Even so, two
other necessary ingredients go into the mix. These may be called the “how”: (a) the narration of
adjudicative facts and (b) the statement of the issue or issues framing the case for
decision.Adjudicative facts are those selected from the gross facts found by the fact finder from
the congeries of record evidence. Such facts are deemed necessary, relevant and material to
the particular issue(s) presented for decision. There is an important reason why the facts set
forth in an opinion should be selected with care. This reason goes to the heart of stare decisis:
like cases should be treated alike. And because our tradition is fact-specific, it is critical that the
concept of “like cases” should refer to cases that contain like material or relevant facts.The
decision that emanates from the opinion, the case law, is used to inform, guide and govern
future private and public transactions. This future use of the decision is a necessary product if
we accept Holmes's definition, as I think we should, that law is nothing more pretentious than a
prediction of what the courts will do in fact.12 To put it another way, a quality opinion will predict
how similar factual scenarios will be treated. Sadly, however, it is thus that we sow the seeds of
recurring litigation.If decision X results from the presence of facts A, B, C and D, what will be the
decision if fact D is not present in the subsequent case or if additional fact E is present? This
depends on several considerations. Does the writer of the opinion under comparison consider
stated facts A through D to be material and absolutely essential to the decision, and that a
different decision would have been forthcoming had fact E been before the court? Or does the
writer consider that judges in subsequent litigation will interpret the original opinion and decide
which of the various facts A, B, C and D are absolutely controlling?* * *This book concerns
judicial explanation and description. I will explain the theoretical bases of judicial opinion writing
and describe the mechanics of draftsmanship. I will discuss specific parts of an opinion: the
orientation paragraphs, the factual narrative, the statement of issues, the discussion of those
issues, the declaration of the holding and the explanation of the relief granted. I will make some
suggestions on what to do and when in preparing these components. I will deal with writing style.
I will suggest checklists for preparing and reviewing your work. Throughout, I will examine
excerpts of published opinions to illustrate key points. I will even critique some of my own
opinions, setting aside such vanity and prejudice as may survive after six decades at the bar and
on the bench, with all the satisfactions and comeuppances encountered along the way.Before
we begin this discussion, we must first face certain threshold questions, examined here in Part
One. Under what circumstances should full-blown, signed opinions be written and published?



What are acceptable alternatives? Finally—prepare yourself for the unpardonable pun from the
world of basketball—under what circumstances should we exercise the full court press?
1.Charles A. Miller, The Supreme Court and the Uses of History 14 (1969).2.Id. (citing David
Mellinkoff, The Language of the Law v (1963)).3.Charles G. Douglas III, How to Write a Concise
Opinion, 22 Judges' J. 4, 4 (1983).4.U.S. Courts, Federal Court Management Statistics-2009:
Courts of Appeals—Judicial Caseload Profile, available at .5.Annual Reports, Director of the
Administrative Office of the U.S. Courts, Tables 1969–2008.6.Admin. Office of the U.S. Courts,
2001–2011 Statistical Tables for the Fed. Judiciary tbl. B-5, available at . This table does not
include data from the U.S. Court of Appeals for the Federal Circuit.7.See Harry W. Jones, An
Introduction to Jurisprudence, 74 Colum. L. Rev. 1023, 1029 (1974); see also Ruggero J.
Aldisert, Logic for Lawyers: A Guide to Clear Legal Thinking 4 (3d ed. 1997).8.As quoted in
Time, Sept. 7, 1962, at 15, on the occasion of Frankfurter's retirement as a U.S. Supreme Court
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Wendell Holmes, Jr., The Path of the Law, 10 Harv. L. Rev. 457, 460–61 (1897).CHAPTER
TWOTo Write or Not to Write§2.1 OverviewBefore an opinion is written, some preliminary
questions face the court: Should an opinion be written at all? If so, should it be precedential and
therefore published? Should it be a signed opinion or per curiam? Should it be a
nonprecedential opinion, filed in the record and made available to the public, but designed not to
be cited or used as precedent and prepared solely for the benefit of the litigants and the trial
court in order to explain the decision? Should the court simply issue a terse statement
announcing its judgment?Where there is an unqualified right to appeal, as in federal courts of
appeals, the sheer volume of cases has forced most courts to depart from the practice of
publishing an opinion in every case. A paper storm of blizzard force has made it virtually
impossible to write full-blown opinions in all cases. Courts have instead resorted to substitutes.
These may be stark one- or two-sentence judgment orders or memoranda dispositions,
published per curiams, or unpublished opinions.§2.2 To Publish or Not to Publish:That Is the
QuestionIn 1969, my first full year as a member of a U.S. Court of Appeals for the Third Circuit,
each appellate judge was responsible for deciding, on average, 93 cases per year. Today,
however, each active judge on my court decides over 400 cases every 365 days.The original,
dramatic increase in the federal caseload can be traced to two Supreme Court cases that were
decided in the 1960s, the effects of which were fully felt by the courts in the early 1970s. First, in
1961, the Supreme Court resurrected 42 U.S.C. §1983 in Monroe v. Pape,1 and, two years later,
in Fay v. Noia,2 the Court opened the habeas floodgates to federal court review of state criminal
convictions. More recently, the U.S. Courts of Appeals have been inundated with sentencing and
immigration appeals following the partial death of the U.S. Sentencing Guidelines in United
States v. Booker,3 and the massive influx of undocumented immigrants from Mexico, Central
America, China and Indonesia. To handle the crushing caseload increases, the U.S. Courts of
Appeals have implemented the use of memorandum opinions and judgment orders—truncated



explanations for a decision with no institutional or precedential value.Thus, it becomes important
for a court to decide which cases merit published opinions, and which do not. My personal view
tracks the framework articulated by the great Benjamin Cardozo in The Nature of the Judicial
Process.4 Cardozo distinguished three categories of cases. The first category, a majority of the
docket, is comprised of those cases where “[t]he law and its application alike are plain.”5 Such
cases “could not, with any semblance of reason, be decided in any way but one.. . . Such cases
are predestined, so to speak, to affirmance without opinion.”6 I agree with Cardozo that such
opinions do not merit even a nonprecedential opinion. Instead, a plain judgment order or citation
to the district court opinion in the appendix is sufficient.Cardozo's second category of cases, a
“considerable percentage” of the docket, is comprised of those cases where “the rule of law is
certain, and the application alone doubtful.”7 In such cases,[a] complicated record must be
dissected, the narratives of witnesses, more or less incoherent and unintelligible, must be
analyzed, to determine whether a given situation comes within one district or another upon the
chart of rights and wrongs. . . . Often these cases . . . provoke differences of opinion among
judges. Jurisprudence remains untouched, however, regardless of the outcome.8It is in this
second category where I believe a nonprecedential opinion is sufficient. The rule of law is settled
and the only question is whether the facts come within the rule. Such fact-oriented opinions do
not add to our jurisprudence and thus do not require publication.It is only in Cardozo's third and
final category where an opinion for publication should be written. The final category, the
remaining “percentage, not large indeed, and yet not so small as to be negligible,” is comprised
of cases “where a decision one way or the other, will count for the future, will advance or retard,
sometimes much, sometimes little, the development of the law. These are the cases where the
creative element in the judicial process finds its opportunity and power.”9 From such cases,
each modestly articulating a narrow rule, emerge the principles which form the backbone of a
court's jurisprudence.The U.S. Courts of Appeals have articulated the considerations relevant to
determination of whether an opinion should be published or not in a variety of ways. These
articulations find themselves in the local rules and internal operating procedures (“I.O.P.s”) of
each federal appellate court. The impact of these rules, however, has been altered by a 2006
amendment to the Federal Rules of Appellate Procedure, which states:Rule 32.1 Citing Judicial
Opinions(a) Citation permitted. A court may not prohibit or restrict the citation of federal judicial
opinions, orders, judgments, or other written dispositions that have been:(i) designated as
“unpublished,” “not for publication,” or the like[.]10§2.3 Per Curiam OpinionsA published per
curiam opinion is written when a case does not warrant a signed, published opinion. It fits
somewhere between an unpublished or memorandum opinion and a full-blown signed,
published opinion. We use a per curiam opinion when the rule of law and its application to
relatively simple facts are clear, or when the law has been made clear by an appellate decision
subsequent to the trial court's judgment. It may be used to reverse the trial court or deny the
requested relief from or the enforcement of administrative agency action. It may be used also for
affirming the trial court or granting relief from or enforcement of administrative action under



circumstances where a signed opinion is unnecessary, but there is a need for some published
statement of the court's reasons. A per curiam opinion may be as brief as one or two sentences
that cite a controlling precedent or adopt the published opinion of a lower court. The U.S.
Supreme Court, for example, used truncated one- or two-sentence per curiams with citations in
three segregation cases greatly extending the reach of the landmark Brown v. Board of
Education.11 Reprinted in their entirety, they state:Mayor and City Council of Baltimore City v.
DawsonAppeal from the United States Court of Appeals for the Fourth Circuit.Facts and
Opinion, Lonesome v. Maxwell, D.C., 123 F. Supp. 193; 4 Cir., 220 F.2d 386.Messrs. C.
Ferdinand Sybert, Atty. Gen. of Maryland, Norman P. Ramsey, Deputy Atty. Gen., and Ambrose T. 
Hartman, Asst. Atty. Gen., for appellants.Messrs. Robert L. Carter, Thurgood Marshall and Jack
Greenberg, for appellees.Nov. 7, 1955. Per Curiam. The Motion to affirm is granted and the
judgment is affirmed. (Public beaches and bathhouses).12Holmes v. City of AtlantaOn Petition
for writ of certiorari to the United States Court of Appeals for the Fifth Circuit.Facts and Opinion,
D.C., 124 F. Supp. 290; 5 Cir., 223 F.2d 93.Messrs. Robert L. Carter, Thurgood Marshall and E.E.
Moore, for petitioners.Messrs. J. C. Murphy and Henry L. Bowden, for respondents.Nov. 7, 1955.
Per Curiam: The petition for writ of certiorari is granted, the judgments both of the Court of
Appeals and the District Court are vacated and the case is remanded to the District Court with
directions to enter a decree for petitioners in conformity with Mayor & City Council of Baltimore
City v. Dawson, 350 U.S. 877, 76 S.Ct. 133. (Municipal golf course).13Gayle v. Browder and
Owen v. BrowderFacts and Opinion, D.C., 142 F. Supp. 707.Nov. 13, 1956. Per Curiam. The
motion to affirm is granted and the judgment is affirmed. Brown v. Board of Education, 347 U.S.
483; Mayor and City Council of Baltimore v. Dawson, 350 U.S. 877; Holmes v. Atlanta, 350 U.S.
879. (Buses).14§2.4 Alternatives to Published Opinions§2.4.1 The Judgment OrderAlternatives
to a published or per curiam opinion take various forms. At one end of the spectrum is the
judgment order. The Fifth Circuit pioneered the judgment order as a way of dealing with the
avalanche of appeals:Rule 47.6 Affirmance Without OpinionThe judgment or order may be
affirmed or enforced without opinion when the court determines that an opinion would have no
precedential value and that any one or more of the following circumstances exists and is
dispositive of a matter submitted for decision: (1) that a judgment of the district court is based on
findings of fact which are not clearly erroneous; (2) that the evidence in support of a jury verdict
is not insufficient; (3) that the order of an administrative agency is supported by substantial
evidence on the record as a whole; (4) in the case of a summary judgment, that no genuine
issue of material fact has been properly raised by the appellant; and (5) no reversible error of law
appears.In such case, the court may, in its discretion, enter either of the following orders:
“AFFIRMED. See 5th Cir. R. 47.6.” or “ENFORCED. See 5th Cir. R. 47.6.”15Similarly, the Third
Circuit, my home Court, has developed the following suggested forms for judgment orders in a
variety of contexts:1.Civil CasesJUDGMENT ORDERAfter consideration of all contentions
raised by appellant, it isADJUDGED AND ORDERED that the judgment of the district court be
and is hereby affirmed.Costs taxed against appellant.2.Criminal Cases16JUDGMENT



ORDERAfter considering the contentions raised by appellant, to-wit, that the court erred: (1) in
refusing to charge on the testimony of an accomplice as requested by appellant; (2) in admitting
hearsay testimony of a witness; and (3) in refusing to grant a motion of acquittal on the theory of
insufficiency of evidence; it isADJUDGED AND ORDERED that the judgment of the district court
be and is hereby affirmed.3.Lack of JurisdictionJUDGMENT ORDERAfter consideration of all
contentions raised by the appellant and concluding that this court has no jurisdiction because
the appeal is premature, see Griggs v. Provident Consumer Discount Co., 459 U.S. 56 (1982), it
isADJUDGED AND ORDERED that the appeal be and is hereby dismissed without prejudice to
the filing of a timely appeal.Costs taxed against appellant.17§2.4.2 The Nonprecedential
OpinionThe short nonprecedential or memorandum opinion constitutes the majority of opinions
issued by the U.S. Courts of Appeals. It falls somewhere between the judgment order and the
published opinion.The philosophy of the U.S. Courts of Appeals is reflected in an Eleventh
Circuit I.O.P.:Publication of Opinions. The policy of the court is: The unlimited proliferation of
published opinions is undesirable because it tends to impair the development of the cohesive
body of law. To meet this serious problem it is declared to be the basic policy of this court to
exercise imaginative and innovative resourcefulness in fashioning new methods to increase
judicial efficiency and reduce the volume of published opinions. Judges of this court will exercise
appropriate discipline to reduce the length of opinions by the use of those techniques which
result in brevity without sacrifice of quality.18Similarly, the Ninth Circuit extends this advice to
visiting judges:If a panel decides not to publish its disposition (memorandum), every effort
should be made to shorten the disposition. Consistent with the objective of informing parties of
the Court's reasoning, the disposition should include: (1) Statement of the Court's reason(s) for
accepting or rejecting appellant's contention(s), with appropriate citations; and (2) statement of
the result. The disposition may but need not contain: (3) statement of the nature and posture of
the case; and (4) statement of appellant's contention(s) on appeal.19In practice, most of these
courts frown on setting forth facts in a nonprecedential opinion. In the Third Circuit, a
nonprecedential opinion carries the boilerplate statement: “Because we write only for the parties
who are familiar with the facts, the procedural history and the contentions presented, we will not
recite them except as necessary to the discussion.”§2.5 Opinion Writing GuidelinesThe type of
opinion to be prepared depends upon what appellate review purpose is served by the opinion.
Purposes of appellate review are threefold:The review-for-correctness function. This ensures
that substantial justice was done.The institutional function. This provides a judicial mechanism
for the progressive development of the law in the common law tradition. It is concerned with
articulating and applying constitutional principles, authoritative interpretation of statutes and the
formulation of policy.The uniformity function. This ensures uniform administration of justice
throughout the jurisdiction.Thus, a published opinion, classified as precedential, is generally not
required where the court's decision is error-correcting and the court decision affirms the
judgment or denies a petition for review of the administrative agency order. The reverse is not
true. Where the opinion either reverses the trial court judgment or grants review, it may qualify as



a “slam dunk” because the law is clear and application of facts thereto are also plain, and a
published opinion is therefore unnecessary.A signed or per curiam opinion should be published
in all cases that contribute to the progressive development of the law. However, you must
distinguish between those cases requiring interpretation and those simply requiring application
of existing interpretation to new facts. The latter may not contribute to the progress of the law. If it
does not, it should be disposed of by memorandum opinion or judgment order.§2.6
ReadershipYou must always be aware of the audience for whom you write. Who makes up the
audience for judicial opinions? This is a very deceptive question, because how you answer
depends upon how you approach the purpose of an opinion. If you analyze the broad spectrum
of possible ultimate consumers, you may end up with the advice that the opinion writer is
communicating to all kinds of consumers. If this be so, the opinion should take the form of a
papal encyclical, capable of covering the subject in minute detail within the four corners of an
elaborate essay, an essay that can, in and of itself, discuss the entire breadth of the legal issues
involved.Some judges write this way and I think they are wrong. They are confusing an opinion,
which is a statement of reasons explaining to the litigants why and how the decision was
reached, with law review articles, Corpus Juris Secundum segments, tomes, and endowed
lectures delivered to audiences of professionals at law schools, university assemblies, bar
meetings or judicial conferences.§2.6.1 Primary ConsumersThe purpose of a judicial opinion is
to tell the participants in the lawsuit why the court acted the way it did. Drawing upon an analogy
to marketing strategy, the opinion should first address a primary market. There are two discrete
sectors of the primary market for judicial opinions. One sector consists of the actual participants
before the court and, in cases before an appellate court, the tribunal of the first instance whose
judgment or order is being criticized or upheld. These participants have an all-pervasive interest.
The other sector is the court as an institution. Thus, the opinion writer must at all times consider
the effect the opinion will have on the court as an institution charged with responsibilities for
setting precedent and for defining law.These two sectors form the audience in the primary
market. Writing should be directed to them. The opinion writer must focus on these mutually
interested primary readers at all times in order to make as certain as possible that they
understand the contents of the written communication precisely as the writer intends. What the
audience receives should be exactly what the writer has sent. To achieve this, certain requisites
demand our attention.First, the polestar should be: Will the lay parties to the lawsuit understand
what is being said? “Lay parties” do not mean the public at large; the broad spectrum of society
will often be unfamiliar with the context, the terms of art, and the usages or customs of the
transaction that gave rise to the litigation. The lay parties to the litigation, though, understand
those elements. They will understand your decision if your explanation is, as it must be, clear,
logical, unambiguous and free of what has been called the lingua franca of the legal profession—
gobbledygook. All is lost if the parties do not know why you did what you did. It is one thing to
lose a case; not to understand why compounds the loss. Mehler summed it up in a single
sentence:[T]he gulf that often separates sender and receiver [of communications], spanned at



best by a bridge of signs and symbols, is sought to be narrowed yet further so that ultimately the
intended communication may have the same meaning, or approximately the same meaning, for
those on the left bank as those on the right.20If your explanation is clear to “lay parties,” it should
be clear to your colleagues on the court. However, in writing your opinion for the parties, you
must also consider your duty to the court as an institution. The late Professor Sir Neil
MacCormick discusses this duty in terms of the “three C's.”21 His “three C's” are consequence,
consistency and coherence. To consider consequence, the opinion writer must keep in mind that
the case holding not only applies to the present case, but will apply also to future circumstances
that incorporate identical or similar facts. The opinion should not serve as a special supersaver
airplane ticket, good only from this place to that place, only on this date and only at this hour.The
opinion must also be consistent with valid and binding legal precepts of the legal system. It must
be coherent with an intelligible value or policy and not measured by a random set of norms.
Respect for MacCormick's consequence, consistency and coherence will satisfy the institutional
demands of the multi-judge court of which the opinion writer is a member. The opinion writer, for
the purposes of the case, is the designated representative or spokesperson for the court.In sum,
the writer must at all times keep in mind how intelligible the opinion is to the two important
sectors of the product's primary market; he or she should at all times consider the parties to the
lawsuit and his or her colleagues on the court. This requires constant concentration on
maximum effective communication.The late U.S. Circuit Judge John C. Godbold of the Eleventh
Circuit has advised lawyers to sharpen communication skills: “It is not enough that counsel
understands perfectly what he is saying in his written and spoken words. All is in vain unless the
court understands.”22Judge Godbold's advice is also good for judges. It is not enough that the
judge understands perfectly what is being written, it is essential that the reader does, too. A
sentence by Daniel Webster comes to mind, “The power of clear statement is the great power of
the bar.”23§2.6.2 Secondary MarketsCertainly, there are also important secondary markets for
judicial opinions. They must not be ignored, but their interests are subordinate to those of
primary market consumers. These markets may be far removed in space and time from the
instant case, but if you write well enough for the primary consumers, the secondary ones will
also reap the same cognitive benefits.What and who are these secondary consumers? They
vary. Some are institutions in the same judicial hierarchy, some at a higher rung, some may be
lower. The highest court of the jurisdiction may be called upon to examine carefully the
explanations of trial and intermediate court decisions. The court or agency in which the litigation
originates studies them for future direction and seeks materials that will form the grounds for
future decisions. Other secondary markets, of course, embrace the lawyers, who look for
predictions as to the course of future decisions; still others represent the persons and institutions
in the court's jurisdiction who seek reasonable guidance for conducting themselves in
accordance with the demands of the social order.Law school faculties and students also seek
the opinions as study tools and research materials. So, too, depending on the subject matter, do
state legislators and academics, among them political scientists, philosophers, sociologists,



behaviorists and historians.Representatives of the print and electronic media are among the
instant readers, but it is my observation that they usually give more attention to minor magistrate
proceedings and sensational courtroom trials than to appellate court opinions, except those that
emanate from the U.S. Supreme Court. When the media occasionally do report opinions, the
courts' statements are subject to merciless editing or compressed to 60-second TV or radio
sound bites garbled by supercilious blow-dried, self-styled experts in all matters planetary (I can
empathize with William Lamb, who wrote, “I wish I was as cocksure of anything as Tom
Macaulay is of everything.”24).Ultimate consumers may be the bench and bar of other
jurisdictions, the staff, counsel and Assembly of the American Law Institute, committees of
federal and state legislators and authors of popular and professional comment.The bottom line:
write for the primary market. The secondary market is important, but not as important as (a) the
participants in the case whose rights, claims, demands and defenses have been defined and
refined and (b) the court as an institution.Let the secondary market come along for the ride, but
keep it out of the driver's seat.1.365 U.S. 167 (1961).2.372 U.S. 391 (1963).3.543 U.S. 220
(2005).4.Benjamin N. Cardozo, The Nature of the Judicial Process (1921).5.Id. at
164.6.Id.7.Id.8.Id. at 164–65.9.Id.10.Fed. R. App. P. 32.11.347 U.S. 483 (1954).12.350 U.S. 877
(1955).13.350 U.S. 879 (1955).14.352 U.S. 903 (1956).15.5th Cir. R. 47.6.Opinion
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Molly GleasonPrinted in the United States of AmericaDedicationTo our judges, state and
federal . . .When the Trevelyans and the Carlyles of another time come to write the social history
of this period, they will write of how a handful of men and women managed, against all seeming
odds, to hold back the night so eagerly awaited by the ignorant armies of many camps.Bernard
J. WardProfessor of LawUniversity of TexasAustin, TXThe dedicatee for this edition is again the
late Professor Bernard J. Ward, who died on May 7, 1982. He and fellow professor, author and
lawyer, the late Charles Alan Wright, who died on July 7, 2000, were each other's best friend. It
was my special honor to have known both well. Each of them has been associated with my books
—either as here, the object of a dedication, or as in the case of Charlie, author of a foreword. I
have decided to amplify my dedication to Bernie at this time, because I am now able to make
reference to Charlie's informal memorial piece entitled The Wit and Wisdom of Bernie Ward, 61
Tex. L. Rev. 13 (1982–1983). And in unabashed plagiarism, with Charlie, I say about Bernie that
“There was not a law professor in the country who was admired by, and a friend of, so many
federal judges.”Bernie Ward was a man of many passions. He was fascinated by history, he
enjoyed sports, he loved poetry, he appreciated feminine beauty [his wife, Elaine], he could be
persuaded to enjoy a drop of some stimulating beverage, and he cared, deeply and
passionately, about the federal courts. On all of these, and many other subjects, Bernie
commented learnedly and eloquently.61 Tex. L. Rev at 14. Our trails crossed at many circuit
judicial conferences, where his speeches were the stuff of which true oratory emerged. More
significant was my private time with him as friend-to-friend. We shared a particularly fine summer
of 1972 when he and I served on the summer faculty at Texas, invited to teach there by Charlie
Wright, who supervised the program. The three of us enjoyed many evenings in their homes, an
experience that made solid our connection for so many years. The magnificence of Bernie's
speech and expression was a joy, transmuting text into lyricism. Another anecdote is
illustrative:In 1957 the lower federal courts were “nearing the end of a republic-long era of
dallying in the sun,” Bernie thought. “Thereafter, with stunning suddenness the federal courts
changed utterly, and a terrible beauty was born. Paradigm shifts were brought about by such
things as Monroe v. Pape, large reapportionment decisions, the expansion of habeas corpus,
and the 1964 Civil Rights Act and those that followed.” Only a Bernie could say that “strange new
little litigants were moving in massive numbers towards the federal Courts—blacks, women,
schoolchildren, prisoners and employees.” During the same turbulent and exhilarating time, I
was teaching Federal Courts at the University of Pittsburgh School of Law, where I used
Charlie's case book, and shared Bernie's quotations, and always felt at home with the masters.—
RJADedicationTo our judges, state and federal . . .When the Trevelyans and the Carlyles of
another time come to write the social history of this period, they will write of how a handful of
men and women managed, against all seeming odds, to hold back the night so eagerly awaited



by the ignorant armies of many camps.Bernard J. WardProfessor of LawUniversity of
TexasAustin, TXThe dedicatee for this edition is again the late Professor Bernard J. Ward, who
died on May 7, 1982. He and fellow professor, author and lawyer, the late Charles Alan Wright,
who died on July 7, 2000, were each other's best friend. It was my special honor to have known
both well. Each of them has been associated with my books—either as here, the object of a
dedication, or as in the case of Charlie, author of a foreword. I have decided to amplify my
dedication to Bernie at this time, because I am now able to make reference to Charlie's informal
memorial piece entitled The Wit and Wisdom of Bernie Ward, 61 Tex. L. Rev. 13 (1982–1983).
And in unabashed plagiarism, with Charlie, I say about Bernie that “There was not a law
professor in the country who was admired by, and a friend of, so many federal judges.”Bernie
Ward was a man of many passions. He was fascinated by history, he enjoyed sports, he loved
poetry, he appreciated feminine beauty [his wife, Elaine], he could be persuaded to enjoy a drop
of some stimulating beverage, and he cared, deeply and passionately, about the federal courts.
On all of these, and many other subjects, Bernie commented learnedly and eloquently.61 Tex. L.
Rev at 14. Our trails crossed at many circuit judicial conferences, where his speeches were the
stuff of which true oratory emerged. More significant was my private time with him as friend-to-
friend. We shared a particularly fine summer of 1972 when he and I served on the summer
faculty at Texas, invited to teach there by Charlie Wright, who supervised the program. The three
of us enjoyed many evenings in their homes, an experience that made solid our connection for
so many years. The magnificence of Bernie's speech and expression was a joy, transmuting text
into lyricism. Another anecdote is illustrative:In 1957 the lower federal courts were “nearing the
end of a republic-long era of dallying in the sun,” Bernie thought. “Thereafter, with stunning
suddenness the federal courts changed utterly, and a terrible beauty was born. Paradigm shifts
were brought about by such things as Monroe v. Pape, large reapportionment decisions, the
expansion of habeas corpus, and the 1964 Civil Rights Act and those that followed.” Only a
Bernie could say that “strange new little litigants were moving in massive numbers towards the
federal Courts—blacks, women, schoolchildren, prisoners and employees.” During the same
turbulent and exhilarating time, I was teaching Federal Courts at the University of Pittsburgh
School of Law, where I used Charlie's case book, and shared Bernie's quotations, and always
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to the Third EditionDifferences between this edition and the previous editions are fundamental.
To be sure, all editions have been divided into four distinct sections: (1) theoretical concepts
underlying a judicial opinion; (2) the anatomy of an opinion; (3) writing style; and (4) opinion
writing checklists.But this present volume is more than a teaching text. Instead, it takes both new
and experienced judges by the hand and reveals to them step-by-step how to write a judicial
opinion. It is immaterial whether that writer presides over a state or federal trial tribunal, appellate
panel, administrative agency proceeding, private arbitration, or the United States Supreme
Court. That writer can even be an excited law student who has just received news of an
appointment as a law clerk to a judge. They can all find practical and valuable assistance from
the pages that follow because I have been writing judicial opinions for over a half century as a
trial and appellate judge at the state and federal levels and, at least since the mid-seventies,
have been teaching the theory and technique of opinion writing to newly commissioned judges
through specialized seminars, lectures and writings.In over 50 years as a judge, I have been
involved with thousands of opinions written by my colleagues and me. Moreover, I have been
fortunate in past years to have been designated to serve as a visiting judge in a number of other
Judicial Circuits—the Fifth, Seventh, Ninth (extensively), Tenth and Eleventh. My experience
serving in the different U.S. Courts of Appeals—from Atlanta, Georgia to Seattle, Washington—
has provided me a rare opportunity to acquire first-hand knowledge of the operation of the



judicial process.It is this learning that I want to pass along now. This edition is a combination
teaching manual and compendium of information. It is more than “what”; it is “how.”The
emphasis in this book is on appellate court opinions, but much of its contents apply also to
opinions of trial judges, arbitrators, administrative law judges and agency review boards.
Because tribunals of the first instance have certain unique characteristics and emphases, this
edition seeks to fill a void present in previous editions. Separate treatment is necessary because
trial and appellate opinions serve different functions. Trial court opinions are justificatory only—
designed to explain the tribunal's decision. An opinion for an appellate court has a completely
different purpose—the correction of errors of trial tribunals, and applying, examining and
evaluating the law of the jurisdiction.Part of any judicial education process is always the give-
and-take of informal lunches with other judges. Before I took senior status, I enjoyed these
events mainly in Pittsburgh and Philadelphia with federal colleagues. After I made the trip West
in 1987, and settled in California, I was fortunate to be invited to join the “judges' table” (a corner
table that was set aside a few years after World War II in the University Club of Santa Barbara). It
was here where I made friendships with judges of the Superior Court of Santa Barbara County.
These included William Gordon, now retired, and Ronald Stevens and Patrick McMahon, of
happy memory. I am now the “old man” at the table, whose regulars include retired judges
James Brown and James Slater, and sitting judges Denise de Bellefeuille, George Eskin, Donna
Geck, and James Herman.In writing this book, many of the observations regarding trial judges
have been enriched by my lunch buddies, on both the criminal and civil sides of a modern-day
California trial court. Each week seems to drive home the fundamental differences between my
halcyon experience on a Pennsylvania trial court from 1961 to 1968 and the tasks facing today's
trial judges, tasks that are both comprehensive and sophisticated. I acknowledge with much
affection and respect the valuable contributions and insights of my friends at the “judges'
table.”This is the first edition of this book that discusses at length the importance of
administrative law judges. Depending on the case, ALJs might be required to resolve a dispute,
make findings of fact, reach conclusions of law, explain the rationale behind a decision, satisfy
supervisors or supervising judges that the case was properly decided, create a record for
appeal, set precedent, persuade litigants that the law supports the decision, educate litigators
and the public about the law, or even reprimand litigants for improper behavior. All of this, the
ALJs must do within the constraints of too-little time, binding precedent, agency conventions,
readers' limited attention span, personal schedules, court rules, and updated technology. This
book aims to lend a hand in accomplishing these multifaceted tasks.Also in this edition, other
unsung heroes of the judicial process are finally given proper recognition. “Private court
adjudication” is what arbitration is all about. In addition to the decision-making apparatus being
private, arbitration is unique because the process is generally based on a contract—that
controls the subsequent arbitration procedures, and the award is usually commercial in nature.
We have dedicated an entire chapter to arbitration procedures and opinion writing.Law clerks
must understand that this book is for them, too. If a clerk does not have this book prior to starting



in chambers, she should start reading this book on her first day on the job. This is an exercise
that will serve the law clerk well in the months that follow. Because of their necessary importance
in opinion writing, we present a chapter on the important role of law clerks.Another dimension
has been added to this edition—a series of checklists to assist the opinion writer. I have
prepared these for all opinion writers. They are designed for photocopying so that writers may
have copies of these checklists at their sides as their work progresses. Special forms have been
prepared for appellate judges, trial judges, administrative law judges and arbitrators. They take
three forms—general checklists, checklists to test opinions and checklists to shorten the
opinion.Any books on opinion writing are considered serious literature by common
understanding, if not by definition. This book is no exception. Yet there are times when a dash of
humor can be more effective than a page of multisyllabic prose. Although known for writing six
serious books on the law, by nature I seek the humorous side of life. To this end, I have
conceptualized a dozen or so relevant concepts and asked again a very talented professional
editorial cartoonist Russell Hodin, of San Luis Obispo, California, to freshen these pages with wit
and bubbling effervescence.1Although I have emphasized the time, study, and special interests I
have in opinion writing that propel the publication of this book, the end product is a collaboration.
I have been especially fortunate to have had outstanding assistants in this process. Fifty
generations of law clerks have assisted me since I first slipped into my robes in 1961.For this
edition, my sixth book on the law, I am especially grateful for the valuable contributions of two
outstanding lawyers, who have added quality, polish and editorial sparkle to my manuscript.
They are my 2011–2012 term clerks—Collin Wedel, of Stanford Law School, and Kristina Katz
Cercone, of Harvard Law School. They demonstrated maturity beyond their years, and profound
loyalty and dedication to the success of this comprehensive endeavor.This is the second book to
which my career law clerk, Grace Wendy Liu, has made valuable contributions. After primary
and secondary education in Taiwan, she is a graduate of the University of California at Santa
Barbara and holds a law degree from Pepperdine Law School.* * *Although I technically retired
in 1987, since that time I continue to be a very active “senior” federal judge, and in addition, have
written a number of books on the law including supplemental editions. This has involved
incredible demands, expending valuable time that intrudes on the retirement time of my wife,
Agatha, and me. As in the case of the other books, my wife has soldiered on with me and my
writing. Thanks to her patience and encouragement, as well as excellent literary advice, our sixty
years together have been extraordinarily rewarding.RUGGERO J. ALDISERTSenior United
States Circuit JudgeU.S. Court of Appeals for the Third CircuitSanta Barbara,
California20121.Russell Hodin illustrated also my book, A Judge's Advice: 50 Years on the
Bench (2011).Preface to the Third EditionDifferences between this edition and the previous
editions are fundamental. To be sure, all editions have been divided into four distinct sections:
(1) theoretical concepts underlying a judicial opinion; (2) the anatomy of an opinion; (3) writing
style; and (4) opinion writing checklists.But this present volume is more than a teaching text.
Instead, it takes both new and experienced judges by the hand and reveals to them step-by-step



how to write a judicial opinion. It is immaterial whether that writer presides over a state or federal
trial tribunal, appellate panel, administrative agency proceeding, private arbitration, or the United
States Supreme Court. That writer can even be an excited law student who has just received
news of an appointment as a law clerk to a judge. They can all find practical and valuable
assistance from the pages that follow because I have been writing judicial opinions for over a
half century as a trial and appellate judge at the state and federal levels and, at least since the
mid-seventies, have been teaching the theory and technique of opinion writing to newly
commissioned judges through specialized seminars, lectures and writings.In over 50 years as a
judge, I have been involved with thousands of opinions written by my colleagues and me.
Moreover, I have been fortunate in past years to have been designated to serve as a visiting
judge in a number of other Judicial Circuits—the Fifth, Seventh, Ninth (extensively), Tenth and
Eleventh. My experience serving in the different U.S. Courts of Appeals—from Atlanta, Georgia
to Seattle, Washington—has provided me a rare opportunity to acquire first-hand knowledge of
the operation of the judicial process.It is this learning that I want to pass along now. This edition
is a combination teaching manual and compendium of information. It is more than “what”; it is
“how.”The emphasis in this book is on appellate court opinions, but much of its contents apply
also to opinions of trial judges, arbitrators, administrative law judges and agency review boards.
Because tribunals of the first instance have certain unique characteristics and emphases, this
edition seeks to fill a void present in previous editions. Separate treatment is necessary because
trial and appellate opinions serve different functions. Trial court opinions are justificatory only—
designed to explain the tribunal's decision. An opinion for an appellate court has a completely
different purpose—the correction of errors of trial tribunals, and applying, examining and
evaluating the law of the jurisdiction.Part of any judicial education process is always the give-
and-take of informal lunches with other judges. Before I took senior status, I enjoyed these
events mainly in Pittsburgh and Philadelphia with federal colleagues. After I made the trip West
in 1987, and settled in California, I was fortunate to be invited to join the “judges' table” (a corner
table that was set aside a few years after World War II in the University Club of Santa Barbara). It
was here where I made friendships with judges of the Superior Court of Santa Barbara County.
These included William Gordon, now retired, and Ronald Stevens and Patrick McMahon, of
happy memory. I am now the “old man” at the table, whose regulars include retired judges
James Brown and James Slater, and sitting judges Denise de Bellefeuille, George Eskin, Donna
Geck, and James Herman.In writing this book, many of the observations regarding trial judges
have been enriched by my lunch buddies, on both the criminal and civil sides of a modern-day
California trial court. Each week seems to drive home the fundamental differences between my
halcyon experience on a Pennsylvania trial court from 1961 to 1968 and the tasks facing today's
trial judges, tasks that are both comprehensive and sophisticated. I acknowledge with much
affection and respect the valuable contributions and insights of my friends at the “judges'
table.”This is the first edition of this book that discusses at length the importance of
administrative law judges. Depending on the case, ALJs might be required to resolve a dispute,



make findings of fact, reach conclusions of law, explain the rationale behind a decision, satisfy
supervisors or supervising judges that the case was properly decided, create a record for
appeal, set precedent, persuade litigants that the law supports the decision, educate litigators
and the public about the law, or even reprimand litigants for improper behavior. All of this, the
ALJs must do within the constraints of too-little time, binding precedent, agency conventions,
readers' limited attention span, personal schedules, court rules, and updated technology. This
book aims to lend a hand in accomplishing these multifaceted tasks.Also in this edition, other
unsung heroes of the judicial process are finally given proper recognition. “Private court
adjudication” is what arbitration is all about. In addition to the decision-making apparatus being
private, arbitration is unique because the process is generally based on a contract—that
controls the subsequent arbitration procedures, and the award is usually commercial in nature.
We have dedicated an entire chapter to arbitration procedures and opinion writing.Law clerks
must understand that this book is for them, too. If a clerk does not have this book prior to starting
in chambers, she should start reading this book on her first day on the job. This is an exercise
that will serve the law clerk well in the months that follow. Because of their necessary importance
in opinion writing, we present a chapter on the important role of law clerks.Another dimension
has been added to this edition—a series of checklists to assist the opinion writer. I have
prepared these for all opinion writers. They are designed for photocopying so that writers may
have copies of these checklists at their sides as their work progresses. Special forms have been
prepared for appellate judges, trial judges, administrative law judges and arbitrators. They take
three forms—general checklists, checklists to test opinions and checklists to shorten the
opinion.Any books on opinion writing are considered serious literature by common
understanding, if not by definition. This book is no exception. Yet there are times when a dash of
humor can be more effective than a page of multisyllabic prose. Although known for writing six
serious books on the law, by nature I seek the humorous side of life. To this end, I have
conceptualized a dozen or so relevant concepts and asked again a very talented professional
editorial cartoonist Russell Hodin, of San Luis Obispo, California, to freshen these pages with wit
and bubbling effervescence.1Although I have emphasized the time, study, and special interests I
have in opinion writing that propel the publication of this book, the end product is a collaboration.
I have been especially fortunate to have had outstanding assistants in this process. Fifty
generations of law clerks have assisted me since I first slipped into my robes in 1961.For this
edition, my sixth book on the law, I am especially grateful for the valuable contributions of two
outstanding lawyers, who have added quality, polish and editorial sparkle to my manuscript.
They are my 2011–2012 term clerks—Collin Wedel, of Stanford Law School, and Kristina Katz
Cercone, of Harvard Law School. They demonstrated maturity beyond their years, and profound
loyalty and dedication to the success of this comprehensive endeavor.This is the second book to
which my career law clerk, Grace Wendy Liu, has made valuable contributions. After primary
and secondary education in Taiwan, she is a graduate of the University of California at Santa
Barbara and holds a law degree from Pepperdine Law School.* * *Although I technically retired



in 1987, since that time I continue to be a very active “senior” federal judge, and in addition, have
written a number of books on the law including supplemental editions. This has involved
incredible demands, expending valuable time that intrudes on the retirement time of my wife,
Agatha, and me. As in the case of the other books, my wife has soldiered on with me and my
writing. Thanks to her patience and encouragement, as well as excellent literary advice, our sixty
years together have been extraordinarily rewarding.RUGGERO J. ALDISERTSenior United
States Circuit JudgeU.S. Court of Appeals for the Third CircuitSanta Barbara,
California20121.Russell Hodin illustrated also my book, A Judge's Advice: 50 Years on the
Bench (2011).1.Russell Hodin illustrated also my book, A Judge's Advice: 50 Years on the
Bench (2011).Preface to the Second EditionThe big difference in this new edition is more in
format than in text, although we have made some additions. What you will read is very much the
same, but occasionally a subject pops up in a different setting, or under a different format, and
we have been generous in tweaking some of the text.The major change, however, will be the
extensive availability of this new edition. Anyone who wants a copy can now get one through my
publisher, AuthorHouse, or through any of the leading online booksellers.There was limited
access to the first edition, which was provided exclusively to certain members of the judiciary. I
was commissioned to write the book; thereafter it was distributed gratuitously. For many years,
all federal judges—trial and appellate—received copies of Opinion Writing as they were
commissioned, but only state appellate judges were included within the largess. Additionally,
state and federal administrative judges, hearing officers, commissioners and private arbitrators—
all of whom write judicial opinions—were not included. As the author, I have also received many
inquiries as to its availability from law librarians, and many requests to them originated from
former law clerks who, having had great familiarity with the book, wanted to continue its use.The
first edition's distribution was terminated a few years back by the company that had purchased
my previous publisher. The new company was no longer interested in the free judge-distribution
plan, which was a popular public service but hardly a profitable endeavor. I re-acquired the
copyright in order to revise, publish and redistribute the book myself. I am pleased that a wider
audience of professional opinion writers and students of the judicial process will now have
immediate access to the second edition.The new added text largely describes methodologies
that have become popular since the early edition appeared in 1990, and is chiefly intended to
address the malady of excessive writing in opinions. As suggested in Chapter One, too many of
them have an ailment known as “law reviewitis,” being overwritten and over-footnoted, obese
and sloppy, instead of clean and neat.To cure the burgeoning problem of excessive citations, for
instance, we start with a question you must ask every time you get the urge to put pen to paper,
or fingers to keyboard: “Why am I citing this case in my opinion?” You may be citing the case for
the purpose of its analogous material facts. You may be citing the case for reasoning that
supports your theory. Or you may be interested only in the conclusion of the case and are citing
it only to support the legal consequence attached to a detailed set of facts. Beyond these three
reasons, hold off.I also now highly endorse the use of the parenthetical, a modernly popular



writing device that explains a cited case without contributing to an opinion's undue verbosity.
Accompanying a citation with a parenthetical replaces unnecessarily long descriptions of cited
cases, and instead achieves the objective of concise opinion writing by zeroing directly in to why
you are citing the case and where the case fits into the theme or focus of your opinion.Finally, I
have included an expanded discussion of the importance of logical reasoning in effectively
stating the rationale of your opinion, a topic close to my heart. An understanding of basic formal
logic is invaluable to excellent opinion writing (and to opinion reading comprehension).I have
been writing judicial opinions for almost 50 years (during my Common Pleas Court judgeship of
eight years, the Pennsylvania Supreme Court required trial judges to write an opinion in every
case that was appealed; to play it safe, I wrote an opinion in every final judgment). I think I do not
exaggerate to suggest that few, if any, judges today have had more experience when it comes to
this phase of the judicial process. But I did not work alone. Almost 50 generations of law clerks,
in my state trial court and federal appellate experience, have served me faithfully and well. I am
quick to acknowledge that I learned something from each of these energetic young men and
women, talented graduates of America's fine law schools. I willingly acknowledge their
unfailingly excellent contributions.From this group I am especially grateful for four volunteer
editors who assisted in this endeavor: Rita K. Lomio of the Harvard Law School and Anika
Christine Stucky of the Oklahoma Law Center from 2007–2008; and Meehan Rasch of the
UCLA School of Law and Matthew Bartlett of the University of California, Hastings College of the
Law in 2008–2009. The latter two editors were charged with more responsibility and more
extensive activity because of the earlier changes I had brought about from the first edition, but
each of my four wonderful law clerks has left an indelible stamp on these chapters. As well, our
book will leave its mark of permanency on them as they proceed into their careers. Ms. Rasch
and Mr. Bartlett also coauthored with me a companion law review article to this book, entitled
“Opinion Writing and Opinion Readers,” which may be found in Volume 31, Page 1, of the
Cardozo Law Review (Fall 2009). I also extend my appreciation to Jacqueline Phan, my judicial
assistant and a graduate of the University of California at Santa Barbara, for her loyalty and
dedication to these pages and their author.Law books don't just “happen”; they take time and
research. When the author is still very active on his court, this means substantial commitments
to evenings and weekends at home. This is also the precious time of Agatha, my very wonderful
wife and helpmate for almost 60 years, who is required to tolerate this intrusion into our time
together. In accepting this effort with magnificent patience, Agatha continues to contribute,
inspire and support me with love and affection, now into these many years.RUGGERO J.
ALDISERTSenior United States Circuit JudgeU.S. Court of Appeals for the Third CircuitSanta
Barbara, California2009Preface to the Second EditionThe big difference in this new edition is
more in format than in text, although we have made some additions. What you will read is very
much the same, but occasionally a subject pops up in a different setting, or under a different
format, and we have been generous in tweaking some of the text.The major change, however,
will be the extensive availability of this new edition. Anyone who wants a copy can now get one



through my publisher, AuthorHouse, or through any of the leading online booksellers.There was
limited access to the first edition, which was provided exclusively to certain members of the
judiciary. I was commissioned to write the book; thereafter it was distributed gratuitously. For
many years, all federal judges—trial and appellate—received copies of Opinion Writing as they
were commissioned, but only state appellate judges were included within the largess.
Additionally, state and federal administrative judges, hearing officers, commissioners and private
arbitrators—all of whom write judicial opinions—were not included. As the author, I have also
received many inquiries as to its availability from law librarians, and many requests to them
originated from former law clerks who, having had great familiarity with the book, wanted to
continue its use.The first edition's distribution was terminated a few years back by the company
that had purchased my previous publisher. The new company was no longer interested in the
free judge-distribution plan, which was a popular public service but hardly a profitable endeavor.
I re-acquired the copyright in order to revise, publish and redistribute the book myself. I am
pleased that a wider audience of professional opinion writers and students of the judicial
process will now have immediate access to the second edition.The new added text largely
describes methodologies that have become popular since the early edition appeared in 1990,
and is chiefly intended to address the malady of excessive writing in opinions. As suggested in
Chapter One, too many of them have an ailment known as “law reviewitis,” being overwritten and
over-footnoted, obese and sloppy, instead of clean and neat.To cure the burgeoning problem of
excessive citations, for instance, we start with a question you must ask every time you get the
urge to put pen to paper, or fingers to keyboard: “Why am I citing this case in my opinion?” You
may be citing the case for the purpose of its analogous material facts. You may be citing the
case for reasoning that supports your theory. Or you may be interested only in the conclusion of
the case and are citing it only to support the legal consequence attached to a detailed set of
facts. Beyond these three reasons, hold off.I also now highly endorse the use of the
parenthetical, a modernly popular writing device that explains a cited case without contributing
to an opinion's undue verbosity. Accompanying a citation with a parenthetical replaces
unnecessarily long descriptions of cited cases, and instead achieves the objective of concise
opinion writing by zeroing directly in to why you are citing the case and where the case fits into
the theme or focus of your opinion.Finally, I have included an expanded discussion of the
importance of logical reasoning in effectively stating the rationale of your opinion, a topic close
to my heart. An understanding of basic formal logic is invaluable to excellent opinion writing (and
to opinion reading comprehension).I have been writing judicial opinions for almost 50 years
(during my Common Pleas Court judgeship of eight years, the Pennsylvania Supreme Court
required trial judges to write an opinion in every case that was appealed; to play it safe, I wrote
an opinion in every final judgment). I think I do not exaggerate to suggest that few, if any, judges
today have had more experience when it comes to this phase of the judicial process. But I did
not work alone. Almost 50 generations of law clerks, in my state trial court and federal appellate
experience, have served me faithfully and well. I am quick to acknowledge that I learned



something from each of these energetic young men and women, talented graduates of
America's fine law schools. I willingly acknowledge their unfailingly excellent contributions.From
this group I am especially grateful for four volunteer editors who assisted in this endeavor: Rita
K. Lomio of the Harvard Law School and Anika Christine Stucky of the Oklahoma Law Center
from 2007–2008; and Meehan Rasch of the UCLA School of Law and Matthew Bartlett of the
University of California, Hastings College of the Law in 2008–2009. The latter two editors were
charged with more responsibility and more extensive activity because of the earlier changes I
had brought about from the first edition, but each of my four wonderful law clerks has left an
indelible stamp on these chapters. As well, our book will leave its mark of permanency on them
as they proceed into their careers. Ms. Rasch and Mr. Bartlett also coauthored with me a
companion law review article to this book, entitled “Opinion Writing and Opinion Readers,” which
may be found in Volume 31, Page 1, of the Cardozo Law Review (Fall 2009). I also extend my
appreciation to Jacqueline Phan, my judicial assistant and a graduate of the University of
California at Santa Barbara, for her loyalty and dedication to these pages and their author.Law
books don't just “happen”; they take time and research. When the author is still very active on his
court, this means substantial commitments to evenings and weekends at home. This is also the
precious time of Agatha, my very wonderful wife and helpmate for almost 60 years, who is
required to tolerate this intrusion into our time together. In accepting this effort with magnificent
patience, Agatha continues to contribute, inspire and support me with love and affection, now
into these many years.RUGGERO J. ALDISERTSenior United States Circuit JudgeU.S. Court of
Appeals for the Third CircuitSanta Barbara, California2009Preface to the First EditionThis book
comes not from one person, but from many. My own ideas have been tested and refined over the
years in a process where I have observed and absorbed the talents of others.Because appellate
judges, trial judges, administrative law judges, and government board or commission members
—all of us—are professional writers, there is much from which to pick and choose in examining
our writings. Moreover, what we write is as important as what we decide. This is so because a
judge's opinion performs as well as explains. It is a performative utterance. In this respect,
writings of the government's judicial branch are unique. Written explanations of decisions in the
executive and legislative branches (and in the private sector) do not possess the power of
judicial opinions. They possess neither the bite of precedent nor the authority of case law. The
contents of this book are expansions of discussions held at the Senior Judge Seminars
sponsored by the Institute of Judicial Administration at New York University in 1970–1971, 1973–
1982 and 1985. They reflect also ideas discussed in seminars for newly appointed judges at the
Federal Judicial Center in Washington, D.C., 1974–1980, 1982. I had the privilege to serve as
discussion leader in “Opinion Writing” at many of these sessions. I acknowledge, therefore, an
indebtedness to the judges of the highest courts of the state and federal judicial systems, who
were members of the seminars. If you have a penchant for numbers, this is over 300 appellate
judges from each of the 50 states, from all federal courts and from the Supreme Court of
Canada and most Canadian provinces. In 1989, I counted 24 of the then state chief justices in



that group.I am indebted to the people at West Publishing Co. for encouragement, support and
valuable assistance in the publication of this book.Thirty generations of law clerks in the
Common Pleas Court of Allegheny County, Pennsylvania (Pittsburgh) and the United States
Court of Appeals for the Third Circuit served me faithfully and well. I am quick to acknowledge
that I learned something from each of these energetic young men and women, talented
graduates of America's fine law schools.I thank my editor Oscar Shefler, world-class writer and
friend of over 50 years. We first worked together from 1937 to 1941 on The Pitt News, student
newspaper at the University of Pittsburgh. We are older and grayer now, but our juices still
manage to run when a reworked phrase finally sounds just right. I also thank Catherine S. Hill,
Anne Marie Finch and Susan Simmons Seemiller for exhaustive research and valuable editorial
and substantive suggestions, and Susan von Frausing-Borch and Mary Ellen Staab for
manuscript preparation.Finally, I am grateful for the patience and good cheer of my wife, Agatha,
who continues to inspire out here in California as much as she did in those many Pittsburgh
years.RUGGERO J. ALDISERTSenior United States Circuit JudgeSanta Barbara,
CaliforniaDecember 1990Preface to the First EditionThis book comes not from one person, but
from many. My own ideas have been tested and refined over the years in a process where I have
observed and absorbed the talents of others.Because appellate judges, trial judges,
administrative law judges, and government board or commission members—all of us—are
professional writers, there is much from which to pick and choose in examining our writings.
Moreover, what we write is as important as what we decide. This is so because a judge's opinion
performs as well as explains. It is a performative utterance. In this respect, writings of the
government's judicial branch are unique. Written explanations of decisions in the executive and
legislative branches (and in the private sector) do not possess the power of judicial opinions.
They possess neither the bite of precedent nor the authority of case law. The contents of this
book are expansions of discussions held at the Senior Judge Seminars sponsored by the
Institute of Judicial Administration at New York University in 1970–1971, 1973–1982 and 1985.
They reflect also ideas discussed in seminars for newly appointed judges at the Federal Judicial
Center in Washington, D.C., 1974–1980, 1982. I had the privilege to serve as discussion leader
in “Opinion Writing” at many of these sessions. I acknowledge, therefore, an indebtedness to the
judges of the highest courts of the state and federal judicial systems, who were members of the
seminars. If you have a penchant for numbers, this is over 300 appellate judges from each of the
50 states, from all federal courts and from the Supreme Court of Canada and most Canadian
provinces. In 1989, I counted 24 of the then state chief justices in that group.I am indebted to the
people at West Publishing Co. for encouragement, support and valuable assistance in the
publication of this book.Thirty generations of law clerks in the Common Pleas Court of Allegheny
County, Pennsylvania (Pittsburgh) and the United States Court of Appeals for the Third Circuit
served me faithfully and well. I am quick to acknowledge that I learned something from each of
these energetic young men and women, talented graduates of America's fine law schools.I
thank my editor Oscar Shefler, world-class writer and friend of over 50 years. We first worked



together from 1937 to 1941 on The Pitt News, student newspaper at the University of Pittsburgh.
We are older and grayer now, but our juices still manage to run when a reworked phrase finally
sounds just right. I also thank Catherine S. Hill, Anne Marie Finch and Susan Simmons Seemiller
for exhaustive research and valuable editorial and substantive suggestions, and Susan von
Frausing-Borch and Mary Ellen Staab for manuscript preparation.Finally, I am grateful for the
patience and good cheer of my wife, Agatha, who continues to inspire out here in California as
much as she did in those many Pittsburgh years.RUGGERO J. ALDISERTSenior United States
Circuit JudgeSanta Barbara, CaliforniaDecember 1990About the AuthorRuggero J. Aldisert,
Senior Circuit Judge of the U.S. Court of Appeals for the Third Circuit, received his B.A. and J.D.
degrees from the University of Pittsburgh. Following college, he served for four years on active
duty during World War II in the U.S. Marine Corps. His distinguished career on the bench began
in 1961, when he was elected as a judge for the Court of Common Pleas of Allegheny County,
Pennsylvania. In 1968, he was nominated by President Lyndon B. Johnson to serve on the U.S.
Court of Appeals for the Third Circuit, where he remains today and where he served as Chief
Judge from 1984 to 1986. In addition to a distinguished career on the bench, Judge Aldisert has
also written numerous popular and influential books addressing legal writing issues.For more
than 20 years, from 1963 to 1986, Judge Aldisert was an adjunct professor at the University of
Pittsburgh School of Law in Pittsburgh, Pennsylvania. He has been a visiting professor at
Arizona State University, New York University, the University of Texas, the University of Virginia,
and Augsburg University in Germany. He has lectured throughout the United States, and
throughout the world, in such places as Canada, England, France, Germany, Italy, Poland,
Croatia, and Serbia. He has also published more than 40 articles on the law.Not only has Judge
Aldisert advanced the cause of better legal writing in his capacity as judge, educator, and writer,
he has also earned the respect of some of the most esteemed members of the legal community.
In 2005, Aldisert became the first recipient of the “Distinguished Appellate Jurist Award,”
bestowed by the American Bar Association's Council of Appellate Lawyers. In 2008, Aldisert
received the “Golden Pen Award” from the Legal Writing Institute for his “unwavering
commitment to promote the use of clear language in his judicial opinions, in his books, and in his
teaching.” Former Associate Justice of the United States Supreme Court Harry A. Blackmun
offered the following commentary in the foreword to Judge Aldisert's book The Judicial Process:
Text, Materials and Cases:He loves the law. He yearns to know its history and its character or, to
use the word he has employed effectively in this volume, its anatomy. He has a persistent but
most refreshing curiosity about the law. He wants to know what it is, why it is what it is, and how
all of us who labor in its vineyard use or misuse it.About the AuthorRuggero J. Aldisert, Senior
Circuit Judge of the U.S. Court of Appeals for the Third Circuit, received his B.A. and J.D.
degrees from the University of Pittsburgh. Following college, he served for four years on active
duty during World War II in the U.S. Marine Corps. His distinguished career on the bench began
in 1961, when he was elected as a judge for the Court of Common Pleas of Allegheny County,
Pennsylvania. In 1968, he was nominated by President Lyndon B. Johnson to serve on the U.S.



Court of Appeals for the Third Circuit, where he remains today and where he served as Chief
Judge from 1984 to 1986. In addition to a distinguished career on the bench, Judge Aldisert has
also written numerous popular and influential books addressing legal writing issues.For more
than 20 years, from 1963 to 1986, Judge Aldisert was an adjunct professor at the University of
Pittsburgh School of Law in Pittsburgh, Pennsylvania. He has been a visiting professor at
Arizona State University, New York University, the University of Texas, the University of Virginia,
and Augsburg University in Germany. He has lectured throughout the United States, and
throughout the world, in such places as Canada, England, France, Germany, Italy, Poland,
Croatia, and Serbia. He has also published more than 40 articles on the law.Not only has Judge
Aldisert advanced the cause of better legal writing in his capacity as judge, educator, and writer,
he has also earned the respect of some of the most esteemed members of the legal community.
In 2005, Aldisert became the first recipient of the “Distinguished Appellate Jurist Award,”
bestowed by the American Bar Association's Council of Appellate Lawyers. In 2008, Aldisert
received the “Golden Pen Award” from the Legal Writing Institute for his “unwavering
commitment to promote the use of clear language in his judicial opinions, in his books, and in his
teaching.” Former Associate Justice of the United States Supreme Court Harry A. Blackmun
offered the following commentary in the foreword to Judge Aldisert's book The Judicial Process:
Text, Materials and Cases:He loves the law. He yearns to know its history and its character or, to
use the word he has employed effectively in this volume, its anatomy. He has a persistent but
most refreshing curiosity about the law. He wants to know what it is, why it is what it is, and how
all of us who labor in its vineyard use or misuse it.IntroductionThis book is new. Its purpose is
not. That purpose traces its ancestry to 1970, when I first attended the Institute of Judicial
Administration's Senior Appellate Judges Seminar in New York. With some eight years under my
belt as a Pennsylvania Common Pleas Court (trial) judge, I was then completing my second full
year as a U.S. Circuit Court of Appeals judge. By that time, I realized I needed to know more
about opinion writing.This is not to say that I was a novice. Pennsylvania Common Pleas judges
had to write an opinion in every case that came up for appeal. As a result, I prepared a written
statement of reasons in every post-trial motion, as well as in pretrial motions to suppress
evidence. Still, I was not comfortable with opinion writing, and was prompted to ask many
questions of the seminar leaders and to record their comments most dutifully.Who were the
seminar leaders? It is no exaggeration to say they were judicial giants: Roger J. Traynor from
California, Walter V. Schaefer from Illinois, John Minor Wisdom from Louisiana, Frank Kennison
from New Hampshire, Samuel J. Roberts from Pennsylvania, Robert A. Leflar from Arkansas and
Warren E. Burger from Washington, D.C.More interested in theory than in style, I asked the
discussion leaders to reconcile the lean, crisp approach of Justice Schaefer's Illinois Supreme
Court—which, by rule, prohibited all those accursed footnotes—and the florid style of the U.S.
Supreme Court—which (except for Hugo Black's writings) were cluttered with multiple citations
and footnotes and separate opinions. I was told that there was no schoolbook answer, but the
discussion leaders agreed that the sole purpose of the judicial opinion was to explain the



decision and not to take on the character of a law review article.I was invited back to the seminar
as a faculty member in the following year and later accepted the task of discussion leader in
“Opinion Writing.”By 1973, I had prepared a somewhat detailed outline for advance distribution
to seminar members. Class discussions with newly selected judges of the highest state courts,
Canada and the U.S. Courts of Appeals, however, prompted me to revise and make additions,
and deletions. Each subsequent year brought further modifications. These continued even after I
took out a copyright in 1979, driven by new insights gained in contacts with seminar colleagues
and in discussions at the Federal Judicial Center's seminars for circuit judges.It was a
momentous time for me as I became more and more enthralled by the idea of writing a book on
the subject. The wish was father to the execution as I took heart upon being assured that the
advance of years had not lessened the processes of ongoing maturation and creativity; in fact,
my experience added to the process.In order to stimulate further discussion, I made an annual
distribution of the newly revised outline to judges of the highest courts as well as participants in
the Intermediate Appellate Judges Seminar. I must admit that my ego suffered not one bit when
the feedback included such comments as “Your outline is the first thing I give to my clerks” and
“When are you going to expand this into a book?” Harold Ross, late editor of The New Yorker,
once wrote upon coming across an exceptional manuscript, “I am encouraged to go on.”
Borrowing the thought, I responded in the same manner to those comments.At last, I was ready
to start the job; this time fate intervened as I assumed the position of chairman of the Advisory
Committee on Bankruptcy Rules. That post imposed great demands upon my schedule. When it
ended, I slipped into the robes of Chief Judge of the U.S. Court of Appeals for the Third Circuit.
The spirit remained willing to write the book, but the assignment left little or no time for
extrajudicial activities.Once I attained senior judge status, that excuse no longer served me.
After all, nothing much engaged my hours except for sittings with my home court in Philadelphia
and my lively calendars as a visiting judge with the Fifth, Ninth and Eleventh Circuits, and
various committee assignments.Like most people who take on the writer's craft as a secondary
activity, I found that what counts is not so much the 24 hours of the day as the minutes left over.
Too, I must confess that the duties listed in the paragraph above came more easily and allowed
more discretion in the rationing of time than those involved when I served as the ranking officer
of the Third Circuit.Thus was born the book you now hold in your hands. It bears my name as
author and the words are indeed mine, but the content is the result of interaction with about 300
senior appellate judges, including four justices of the U.S. Supreme Court, over a span of about
20 years.The Book: How to Use ItThe book is divided into four parts: Theoretical Concepts
Underlying an Opinion; The Anatomy of an Opinion; Writing Style; and Opinion Writing
Checklists. It may help if I set forth a few guidelines.This book is for every judge at every level:
local, state and federal; appellate and trial court judges; administrative law judges, hearing
officers and members of the agency. It will be particularly helpful for all law clerks. The country's
private judges—arbitrators—will also benefit from this edition. If you are not on this list, you may
be excused from class. Otherwise, please attend.Every judge, including this author, can profit by



learning how to improve the work product. We are constantly surrounded by court attaches, law
secretaries, law clerks and lawyers who “Your Honor” us to death. All of them agree that you, so
far undiscovered, are the greatest master of English prose since Winston S. Churchill and the
greatest opinion writer since Benjamin Nathan Cardozo. Remember, though, what the English
divine Thomas Fuller said some three centuries ago: “He that praiseth publicly will slander
privately.” Let the content of this book help you to determine for yourself whether there is the
remotest possibility of improvement in your splendid prose. In other words, at least read some
parts of this book to see whether you are capable of exceeding heights.At some time, I hope,
you will read most of the book.What you tackle first, and in what order you continue on to the
rest of it, may depend upon how you classify yourself according to the following self-rating
categories:Experienced Trial and Appellate Judges(Surely you are not one of those crotchety
old dogs—we all know a few of them, don't we—the guys and gals who take refuge in the
contention that they have been around too long to learn new tricks.)Read the checklists in Part
Four (Chapter 21 for trial judges and Chapters 18–20 for appellate judges). Then, if you think you
can improve at least some of your writing habits, look at Part Two: Anatomy of an Opinion to see
what interests you:Orientation paragraphSummary of issuesStatement of factsWriting the
reasons of decisionAt this point, you may find time to read Part Three: Writing Style.Having been
beguiled into traveling this far, you may decide that you have made such an investment in effort
that you might as well proceed to the end. It is not guaranteed, but what author has ever been
free of that hope?Trial Judges: New or VeteranRead Chapter 13: “Opinions of Trial Courts and
Hearing Tribunals” as well as Chapter 21: “Trial Court and Hearing Tribunal
Checklists.”Administrative Law Judges: New or VeteranRead Chapter 14: “Opinions of
Administrative Law Judges” as well as Chapter 22: “Administrative Law Judges'
Checklists.”Arbitrators: New or VeteranRead Chapter 15: “Arbitration Procedures and Opinion
Writing” as well as Chapter 23: “Arbitrators' Checklists.”All New JudgesWho are they? They are
all judges with less than three years of experience.My advice: start with page one and read the
entire book. My guarantee: if you take my preachings to heart and apply them faithfully, you will
not only write better opinions but win the undying respect of your peers in the profession.Law
ClerksThis book is for you. Start reading this book your very first day on the job. If there is
anything you have trouble understanding, I will accept the blame and ask you to grant me
exculpation by reading it again and again until you do understand it. This is an exercise that will
serve you well as you rise in your chosen profession.To those few of you who think you already
know as much as your mentors have learned over the course of their careers, I commend these
words of Mark Twain:When I was a boy of fourteen, my father was so ignorant I could hardly
stand to have the old man around. But when I got to be twenty-one, I was astonished at how
much the old man had learned in seven years.IntroductionThis book is new. Its purpose is not.
That purpose traces its ancestry to 1970, when I first attended the Institute of Judicial
Administration's Senior Appellate Judges Seminar in New York. With some eight years under my
belt as a Pennsylvania Common Pleas Court (trial) judge, I was then completing my second full



year as a U.S. Circuit Court of Appeals judge. By that time, I realized I needed to know more
about opinion writing.This is not to say that I was a novice. Pennsylvania Common Pleas judges
had to write an opinion in every case that came up for appeal. As a result, I prepared a written
statement of reasons in every post-trial motion, as well as in pretrial motions to suppress
evidence. Still, I was not comfortable with opinion writing, and was prompted to ask many
questions of the seminar leaders and to record their comments most dutifully.Who were the
seminar leaders? It is no exaggeration to say they were judicial giants: Roger J. Traynor from
California, Walter V. Schaefer from Illinois, John Minor Wisdom from Louisiana, Frank Kennison
from New Hampshire, Samuel J. Roberts from Pennsylvania, Robert A. Leflar from Arkansas and
Warren E. Burger from Washington, D.C.More interested in theory than in style, I asked the
discussion leaders to reconcile the lean, crisp approach of Justice Schaefer's Illinois Supreme
Court—which, by rule, prohibited all those accursed footnotes—and the florid style of the U.S.
Supreme Court—which (except for Hugo Black's writings) were cluttered with multiple citations
and footnotes and separate opinions. I was told that there was no schoolbook answer, but the
discussion leaders agreed that the sole purpose of the judicial opinion was to explain the
decision and not to take on the character of a law review article.I was invited back to the seminar
as a faculty member in the following year and later accepted the task of discussion leader in
“Opinion Writing.”By 1973, I had prepared a somewhat detailed outline for advance distribution
to seminar members. Class discussions with newly selected judges of the highest state courts,
Canada and the U.S. Courts of Appeals, however, prompted me to revise and make additions,
and deletions. Each subsequent year brought further modifications. These continued even after I
took out a copyright in 1979, driven by new insights gained in contacts with seminar colleagues
and in discussions at the Federal Judicial Center's seminars for circuit judges.It was a
momentous time for me as I became more and more enthralled by the idea of writing a book on
the subject. The wish was father to the execution as I took heart upon being assured that the
advance of years had not lessened the processes of ongoing maturation and creativity; in fact,
my experience added to the process.In order to stimulate further discussion, I made an annual
distribution of the newly revised outline to judges of the highest courts as well as participants in
the Intermediate Appellate Judges Seminar. I must admit that my ego suffered not one bit when
the feedback included such comments as “Your outline is the first thing I give to my clerks” and
“When are you going to expand this into a book?” Harold Ross, late editor of The New Yorker,
once wrote upon coming across an exceptional manuscript, “I am encouraged to go on.”
Borrowing the thought, I responded in the same manner to those comments.At last, I was ready
to start the job; this time fate intervened as I assumed the position of chairman of the Advisory
Committee on Bankruptcy Rules. That post imposed great demands upon my schedule. When it
ended, I slipped into the robes of Chief Judge of the U.S. Court of Appeals for the Third Circuit.
The spirit remained willing to write the book, but the assignment left little or no time for
extrajudicial activities.Once I attained senior judge status, that excuse no longer served me.
After all, nothing much engaged my hours except for sittings with my home court in Philadelphia



and my lively calendars as a visiting judge with the Fifth, Ninth and Eleventh Circuits, and
various committee assignments.Like most people who take on the writer's craft as a secondary
activity, I found that what counts is not so much the 24 hours of the day as the minutes left over.
Too, I must confess that the duties listed in the paragraph above came more easily and allowed
more discretion in the rationing of time than those involved when I served as the ranking officer
of the Third Circuit.Thus was born the book you now hold in your hands. It bears my name as
author and the words are indeed mine, but the content is the result of interaction with about 300
senior appellate judges, including four justices of the U.S. Supreme Court, over a span of about
20 years.The Book: How to Use ItThe book is divided into four parts: Theoretical Concepts
Underlying an Opinion; The Anatomy of an Opinion; Writing Style; and Opinion Writing
Checklists. It may help if I set forth a few guidelines.This book is for every judge at every level:
local, state and federal; appellate and trial court judges; administrative law judges, hearing
officers and members of the agency. It will be particularly helpful for all law clerks. The country's
private judges—arbitrators—will also benefit from this edition. If you are not on this list, you may
be excused from class. Otherwise, please attend.Every judge, including this author, can profit by
learning how to improve the work product. We are constantly surrounded by court attaches, law
secretaries, law clerks and lawyers who “Your Honor” us to death. All of them agree that you, so
far undiscovered, are the greatest master of English prose since Winston S. Churchill and the
greatest opinion writer since Benjamin Nathan Cardozo. Remember, though, what the English
divine Thomas Fuller said some three centuries ago: “He that praiseth publicly will slander
privately.” Let the content of this book help you to determine for yourself whether there is the
remotest possibility of improvement in your splendid prose. In other words, at least read some
parts of this book to see whether you are capable of exceeding heights.At some time, I hope,
you will read most of the book.What you tackle first, and in what order you continue on to the
rest of it, may depend upon how you classify yourself according to the following self-rating
categories:Experienced Trial and Appellate Judges(Surely you are not one of those crotchety
old dogs—we all know a few of them, don't we—the guys and gals who take refuge in the
contention that they have been around too long to learn new tricks.)Read the checklists in Part
Four (Chapter 21 for trial judges and Chapters 18–20 for appellate judges). Then, if you think you
can improve at least some of your writing habits, look at Part Two: Anatomy of an Opinion to see
what interests you:Orientation paragraphSummary of issuesStatement of factsWriting the
reasons of decisionAt this point, you may find time to read Part Three: Writing Style.Having been
beguiled into traveling this far, you may decide that you have made such an investment in effort
that you might as well proceed to the end. It is not guaranteed, but what author has ever been
free of that hope?Trial Judges: New or VeteranRead Chapter 13: “Opinions of Trial Courts and
Hearing Tribunals” as well as Chapter 21: “Trial Court and Hearing Tribunal
Checklists.”Administrative Law Judges: New or VeteranRead Chapter 14: “Opinions of
Administrative Law Judges” as well as Chapter 22: “Administrative Law Judges'
Checklists.”Arbitrators: New or VeteranRead Chapter 15: “Arbitration Procedures and Opinion



Writing” as well as Chapter 23: “Arbitrators' Checklists.”All New JudgesWho are they? They are
all judges with less than three years of experience.My advice: start with page one and read the
entire book. My guarantee: if you take my preachings to heart and apply them faithfully, you will
not only write better opinions but win the undying respect of your peers in the profession.Law
ClerksThis book is for you. Start reading this book your very first day on the job. If there is
anything you have trouble understanding, I will accept the blame and ask you to grant me
exculpation by reading it again and again until you do understand it. This is an exercise that will
serve you well as you rise in your chosen profession.To those few of you who think you already
know as much as your mentors have learned over the course of their careers, I commend these
words of Mark Twain:When I was a boy of fourteen, my father was so ignorant I could hardly
stand to have the old man around. But when I got to be twenty-one, I was astonished at how
much the old man had learned in seven years.PART ONETheoretical Concepts Underlying an
OpinionPART ONETheoretical Concepts Underlying an OpinionCHAPTER ONEWriting Judicial
Opinions§1.1 Overview:The Increasing Importance ofWriting a Good OpinionOur jurisprudence
traditionally required a public statement of reasons to accompany decisions. As Professor
Charles A. Miller once said, “The law is not majestic enough in the American system to endure
for good but unexplained or unexplainable reason.”1 Our statements of reasons—judicial
opinions—have improved dramatically since the days of the English jurist Sir John Fortescue,
Lord Chief Justice of the King's Bench, who 500 years ago proclaimed: “Sir, the law is as I say it
is, and so it has been laid down ever since the law began; and we have several set forms which
are held as law, and so held and used for good reason, though we cannot at present remember
that reason.”2Although we have come a long way from Lord Chief Justice Fortescue, we have a
problem with judicial opinions, nonetheless. For several halcyon decades, judicial caseloads
were small and the number of opinions published was minimal. In 1983, however, Justice
Charles G. Douglas III of the New Hampshire Supreme Court observed a troubling exponential
trend in the pace of published opinions. As he put it, “the number of opinions received by West in
1929 was the same number it received in 1964—some 35 years later. Yet the number has
[almost] doubled to 54,104 in 1981 in just half that time!”3 By the late 1980s, the production of
state and federal opinions had plateaued at 60,000 published opinions per year, a total that—
somewhat incredibly—has varied hardly at all over the last 20 years.At first, given Justice
Douglas's observations and the inarguable expansion of most courts' workloads over that
period, this static number might seem surprising. Indeed, judges today are flooded with cases. In
2009 an average active judge on one of the twelve regional U.S. Courts of Appeals was
responsible for deciding 640 cases and writing 156 opinions.4 To put that number in
perspective, consider that, in 1969—my first full year as a member of the U.S. Court of Appeals
for the Third Circuit—each judge on my court was responsible for deciding 90 cases per year
and writing a for-publication opinion in one-third of them.As courts have gotten busier, however,
the pace of opinion publishing has not been able to keep up with the rate of incoming cases.
Faced with an avalanche of cases, state and federal judges dispose of an ever-expanding



number of them using nonpublished opinions. Indeed, during the same 20-year period in which
the number of published opinions held steady, the number of nonpublished opinions climbed
and climbed and climbed, from nearly 75,000 in 1990 and to an astronomical zenith of over
200,000 in 2007 (see Figure 1). The opinion-proliferation trend Justice Douglas foresaw turned
out to be true, albeit for nonpublished opinions only.There are a number of explanations for this
“paper storm,” especially at the appellate level. In the past, most state and federal courts had a
specialized appellate bar, experts in evaluating the prospects of relief on appeal. No such bar
exists today, even at the level of the Supreme Court. Every lawyer now believes that he or she is
competent to pursue and win an appeal. However, even though one may be a good trial lawyer
and know the rocky terrain of trial courtrooms, this does not guarantee the ability to handle the
slippery slopes of appellate advocacy. Experienced appellate judges sink into melancholy when
they consider how shallow is the preparation of some of the lawyers who crowd their
dockets.Moreover, we have undergone a profound change in the role of the lawyer-client
relationship. Many lawyers are no longer able to control, or even moderate, the demands of
emotion-laden clients. Often, professional advice and wisdom are insufficient to curb the
excesses of losing parties in law suits. Persons who would never dare to instruct a
cardiovascular specialist on heart surgery have no qualms about instructing their lawyers on
when and how to prosecute appeals of highly technical cases. Such persons are everywhere.
They are not restricted to any economic or social class. Appellants are rich or poor, from the
east, west, north and south, scarred by adverse jury verdicts or angered by judicial rulings. They
are chief executive officers of multinational corporations who direct prestigious law firms on
when to move and when not to move. They are impecunious defendants in criminal cases
represented by court-appointed counsel who have nothing to lose by cluttering appellate
dockets. Some appellants rationalize their actions thus: “I got a raw deal. Hey, it's just a crap
game and maybe I'll be lucky.” Most people think cases are tried on appeal de novo. They simply
cannot recognize that courts of appeals have limited review powers.Figure 1. State & Federal
Courts' Published & Nonpublished Opinions, by YearThen there are the lawyers. Some accede
to demands for appeal because they fear they may lose the client and earn reputations as “no-
guts” lawyers. Others frankly and vulgarly retreat to a self-interested protective maneuver, taking
appeals as calculated defenses against possible malpractice suits by clients for failure to
exhaust all remedies.Another factor is economics. Until about 50 years ago, taking an appeal
required a substantial cash outlay. When I came to the bar, all appellate briefs and the entire
record had to be professionally printed. This was a major expense. It constituted a financial
barrier that discouraged some unnecessary appeals. Now appeals are available at discount
prices. New court rules no longer require professional printing, which means that the office
photocopy machine can grind out briefs at a minuscule fraction of the former cost. Electronically
filed “e-briefs” are becoming more widely accepted. The rules now also allow the appellant to
select those parts of the record necessary to support the brief. Appeal costs that used to run to
thousands of pre-inflation dollars are now reduced, in most cases, to a few hundred dollars. In



addition, what does an appellant stand to lose if the appeal costs are assessed against him or
her? In the majority of cases, the only penalty is payment for the opponent's office-photocopied
brief.We cannot say that the increase of appeals is directly related to the increase of trial court
filings. Proportionately, the increase of appeals during my career on the bench has been much
higher. For example, in the federal system, district court filings increased by 219%, from 102,163
to 325,920, in the nearly four decades from 1968–2007. The number of appeals increased by
541%, from 9,116 to 58,410. Thus, appeals rose at a percentage rate of 322% higher than the
rise in trial court filings.5Yet an important circumstance cannot be ignored. People resort to the
court system because the normal political process does not work the way they want it to. Elected
legislators seem to be the last people in government willing to take a stand on issues that will
arouse controversy back in the constituency. They know what happened to Senator Joseph
Tydings of Maryland, who took a moral position on a rather innocuous gun-control issue—and
paid for it with his political life when the National Rifle Association helped to knock his bid for re-
election out of the ballot box. Such failures of the political process impel many aggrieved groups
to turn first to the courts rather than viewing them as institutions of final resort.People also flock
to the courts in an attempt to make sense of the language of jurisprudence as enacted by
today's legislatures, especially by Congress. Some legislators frequently incorporate intentional
ambiguities into statutes, a practice animated by the demise of political patronage, lack of
discipline in national political parties and the replacement of such discipline by the high-pressure
influence of special-interest groups, political action committees and a network of demagogic
hosts of radio talk shows. The Congressional eye is often focused not on the national interest or
a particular public policy so much as it is on a very pragmatic consideration: How will the
statutory language affect my constituency? Will I be hurt or helped by it? Can I get away back
home with a half-adequate explanation?As a result, statutory language is often deliberately
enigmatic and unintelligible. Hammered out in committee compromise (or, more accurately, by
committee staffs), it is often designed to mean all things to all people, with Congress recognizing
that in the end the federal courts must interpret the statute. When an interpretation emerges from
the courts, the legislator is in a position to tell complaining constituents that the problem with the
bill was due not to the action of Congress, but to the action of federal judges in interpreting it.
These factors of our political system undoubtedly contribute to the appellate caseload. Is case
law churning and developing at the rate reflected by the increased number of appeals and
opinions? Of course not. Our common law tradition requires unity of law throughout a jurisdiction
and requires also the flexibility to incorporate legal precepts as they develop. Within this tradition
is the concept of gradualness, with case law that advances cautiously and incrementally, in a
system built by accretion from the resolution of specific problems. No one, not even the most
fervent supporter of publication in every case, can seriously suggest that every one of these
cases submitted for publication refines or defines the law or has precedential or institutional
value. There is a need for a greater institutional inhibition against the paper storm, as I believe
too many of the cases we hear result in a published opinion.On the basis of 50 years' experience



as a judge, with over 40 years as a federal appellate judge, I conclude that too many appeals are
unnecessary. The metaphorical descendants of Don Quixote are out in full force tilting at
windmills, seeking to overturn trial results that had been preordained from the moment the
complaints were filed. Lest I be accused of undue cynicism, I rush to add that my views find
comfort in the recorded seven years experience of the U.S. Courts of Appeals, which are courts
of general jurisdiction with no discretionary power (except federal habeas corpus):Table 1.
Percentage of Cases Reversed on Appeal6The anomaly is evident: The number of appeals
increase, but the likelihood of reversal decreases. So much for the chances of getting the trial
court or administrative agency reversed when the case reaches the appellate court for decision
on the merits.Regardless of the reasons, at all levels of the state and federal judiciary, an ever-
expanding number of nonpublished cases are being decided in reliance on an unchanging
number of published opinions. Because published opinions issue in such a small percentage of
resolved cases—in 2007, roughly 1 in 5 opinions was published—a published opinion carries far
more weight than it once did. A good published opinion, therefore, can help many overworked
judges quickly and cleanly resolve a similar case. A poorly crafted opinion, on the other hand,
can create far-reaching, headache-inducing, deleterious ripples in the jurisprudential fabric,
waylaying time-strapped judges even further.I believe that too many opinions fall into the latter
category. For years, I have been an avid opinion watcher. I use the word “watcher” advisedly
because I have lacked the time to read opinions word for word except those of my own court and
the U.S. Supreme Court. To be sure, over the years, I have meticulously examined sample
opinions from student judges in my role as discussion leader in opinion-writing seminars. It might
be more accurate to describe me as a full-fledged “opinion skimmer.” As a hobby, or as some
might say, “obsession,” I like to skim opinions for style and form. I suppose that qualifies me for a
title I have never seen before—opinion critic.To be sure, we are fortunate to have a large number
of good opinion writers in the federal and state court systems. Notwithstanding the complex
nature of today's litigation, these opinion writers prove that a clear and cogent statement of
reasons may easily explain the decision to the beleaguered reader who may be short of time
and perhaps slow of comprehension. The work product of the excellent opinion writers,
unfortunately, provides a stark contrast with that of their less-skilled colleagues.The solution is
not, obviously, for judges to simply publish their nonpublished opinions. Indeed, opinion
production is surely one of those instances in which “less is more.” Rather, to effectively confront
the avalanche of cases, those opinions that are marked for publication should pass the test
inspired by Roscoe Pound and the late Cardozo Professor of Jurisprudence at Columbia
University, Harry Jones: (a) how thoughtfully and disinterestedly the court weighed the conflicts
involved in the case and (b) how fair and durable its adjustment of the conflicts promises to be.
The first factor goes to the “reasonableness” of the court's decision, the second to the logical
validity of the reasoning.7 To pass that test, I humbly recommend that judges follow the
guidelines set forth in the pages that follow.§1.2 Criticisms of OpinionsWhat, then, are the
criticisms generally lodged against opinions written today? Here are some:They are too



long.They are burdened with too many citations.They tend to ramble instead of clearly defining
and discussing issues.They present lengthy and largely unnecessary discussion of the cases
compared.They make unstructured references to other cases without indicating what facts in
those cases are material or immaterial.They fail to set forth specific reasons for choosing one
line of cases over others, saying, “We think that is the better view” and, “We prefer the majority
view,” without explaining why.They display acute “law reviewitis,” being overwritten and
overfootnoted, obese and sloppy instead of clean and neat. In these cases, the difference
between well done and overdone is as apparent and catastrophic as in the case of roast
beef.They often express a holding in terms that reflect factual scenarios not contained in the
record. What we wind up with frequently resembles an artichoke that must be peeled off layer by
layer in subsequent cases.They eschew those good, plain words and sentences that
communicate rather than befuddle. I call this the IRS regulations syndrome; Orwell might have
called it “lawspeak.” Whatever we call it, there is much too much of it.They present too many
published opinions—far too many—with no precedential or institutional value.Certainly, some,
but not all, of these criticisms are valid. Fortunately, they do not apply to all judges or to all
opinions. Nevertheless, there is enough falling from grace to justify this book as a guide to avoid
some of the most common pitfalls.I do not represent that the book is the sine qua non. Far from
it. All I represent, as I said in the Preface and Introduction, is that these observations reflect
personal studies and experience, and the exchange and distillation of views with some 300
appellate judges of the highest state courts and a sizeable number of U.S. circuit judges taking
part in seminars sponsored by the Institute of Judicial Administration at New York University and
the Federal Judicial Center in Washington, D.C.A judge is a professional writer. He or she must
possess literary skills. If such skills are not natural, they must be acquired or learned. The judge
must accomplish this himself or herself. If a judge wants to write clearly and cogently, with words
parading before the reader in logical order, the judge must first think clearly and cogently, with
thoughts laid out in neat rows. To do so is to demonstrate respect for the elements of reflective
thinking and the rules of deductive and inductive logic. Any judge who is unwilling or unable to
do this cannot perform his or her judicial duties properly.I recommend that the appellate courts,
merit commissions of the states and the U.S. Attorney General and the Office of the Counsel to
the President make proper inquiries and necessary investigations to determine the writing
abilities and—no less important—the self-discipline and work habits of those under
consideration for judicial posts. This is an important recommendation because to describe for
the reader the reasoning of the court is critical. Justice Felix Frankfurter once stated:Fragile as
reason is and limited as law is as the expression of the institutionalized medium of reason, that's
all we have standing between us and the tyranny of mere will and the cruelty of unbridled,
unprincipled, undisciplined feeling.8Obviously, choosing the most literate law clerk is not
enough. It is the judge who makes decisions and then the judge who must explain those
decisions. It is the judge who holds the commission. It is the judge whose name goes on the
opinion. It is the judge who must assume 100 percent of the responsibility. The law clerk is an



assistant, and only an assistant. The law clerk must help in research, in the drafting process and
in expressing views of the law, but—and this is a big “but”—every sentence the law clerk writes
in the opinion must be totally understood and endorsed by the opinion-writing judge. To delegate
some writing responsibilities to a law clerk is more than proper; it is an absolute necessity in this
litigious age. This delegation, however, is legitimate only to the extent that the judge accepts the
submitted language, understands what has been written, agrees with it and is willing to stake a
professional reputation on it.§1.3 The Purpose of an OpinionA judicial opinion may be defined
as a reasoned elaboration, publicly stated, that justifies a conclusion or decision. Its purpose is
to set forth an explanation for a decision that adjudicates a live case or a controversy that has
been presented before a court. This explanatory function of the opinion is paramount. In the
common law tradition the court's ability to develop case law finds legitimacy only because the
decision is accompanied by a publicly recorded statement of reasons.Announcing a rule of law
of the case is nothing but a byproduct of the court's adjudicative function. It is acceptable only
because the public explanation sets forth the grounds for the decision. Without this explanation,
commonly called the statement of reasons, the court's decision would merely resolve that
particular dispute presented by parties to the court. Thus, in our tradition, the critical byproduct
of the decision survives long after the dispute between the litigants has been resolved.This
byproduct promulgates a legal precept describing the legal consequence that flows from the
adjudicative facts set forth in the opinion. It forms the bedrock of the common law doctrine of
stare decisis because the consequence attached to the relevant or material facts becomes case
law which is binding on all future cases that come before the court containing identical or similar
facts. Case law possesses the same power and force as a legislative act until or unless
subsequently changed by the court or modified by the legislature.The judicial opinion is much
more than a naked utterance. To use J.L. Austin's phrase, it becomes a “performative
utterance”9 because the decision that it explains performs as a declaration of law. I have chosen
the italicized word deliberately. I have not said that the “opinion” performs; it is the “decision” that
performs. Only the decision declared in the opinion has the force of law. The doctrine we respect
is stare decisis; it is not stare rationibus decidendi or stare rationes dictis. Our tradition, elegantly
stated, is stare decisis et non quieta movere (to stand by the decision and not disturb that which
is settled).Because courts tend to overwrite opinions, it may often be said that the “discussion
outran the decision.”10 Thus, it should be understood that the decision of the case can be
measured by the precise adjudicative facts that give rise to the rule of the case. “Two cases or
decisions which are alike in all material respects, and precisely similar in all the circumstances
affecting their determination, are said to be or run ‘on all fours' with each other, or, in the more
ancient language of the law, the one is said to ‘run upon four feet' with the other.”11To be sure,
case law may survive and endure when the decision reflects desirable current public opinion or
is congruent with contemporary community moral standards even though, upon analysis, the
case's stated reasons may prove to have been fallacious or to be invalid because societal
changes have intervened. Even recognizing this, I hasten to emphasize that the acceptability



and vitality of the decision are usually measured by the quality of the reasons that originally
supported it.The stated reasons are the “why” of a decision. To repeat, the quality of a decision
is commensurate with the quality and logical force of the reasons that support it. Even so, two
other necessary ingredients go into the mix. These may be called the “how”: (a) the narration of
adjudicative facts and (b) the statement of the issue or issues framing the case for
decision.Adjudicative facts are those selected from the gross facts found by the fact finder from
the congeries of record evidence. Such facts are deemed necessary, relevant and material to
the particular issue(s) presented for decision. There is an important reason why the facts set
forth in an opinion should be selected with care. This reason goes to the heart of stare decisis:
like cases should be treated alike. And because our tradition is fact-specific, it is critical that the
concept of “like cases” should refer to cases that contain like material or relevant facts.The
decision that emanates from the opinion, the case law, is used to inform, guide and govern
future private and public transactions. This future use of the decision is a necessary product if
we accept Holmes's definition, as I think we should, that law is nothing more pretentious than a
prediction of what the courts will do in fact.12 To put it another way, a quality opinion will predict
how similar factual scenarios will be treated. Sadly, however, it is thus that we sow the seeds of
recurring litigation.If decision X results from the presence of facts A, B, C and D, what will be the
decision if fact D is not present in the subsequent case or if additional fact E is present? This
depends on several considerations. Does the writer of the opinion under comparison consider
stated facts A through D to be material and absolutely essential to the decision, and that a
different decision would have been forthcoming had fact E been before the court? Or does the
writer consider that judges in subsequent litigation will interpret the original opinion and decide
which of the various facts A, B, C and D are absolutely controlling?* * *This book concerns
judicial explanation and description. I will explain the theoretical bases of judicial opinion writing
and describe the mechanics of draftsmanship. I will discuss specific parts of an opinion: the
orientation paragraphs, the factual narrative, the statement of issues, the discussion of those
issues, the declaration of the holding and the explanation of the relief granted. I will make some
suggestions on what to do and when in preparing these components. I will deal with writing style.
I will suggest checklists for preparing and reviewing your work. Throughout, I will examine
excerpts of published opinions to illustrate key points. I will even critique some of my own
opinions, setting aside such vanity and prejudice as may survive after six decades at the bar and
on the bench, with all the satisfactions and comeuppances encountered along the way.Before
we begin this discussion, we must first face certain threshold questions, examined here in Part
One. Under what circumstances should full-blown, signed opinions be written and published?
What are acceptable alternatives? Finally—prepare yourself for the unpardonable pun from the
world of basketball—under what circumstances should we exercise the full court press?
1.Charles A. Miller, The Supreme Court and the Uses of History 14 (1969).2.Id. (citing David
Mellinkoff, The Language of the Law v (1963)).3.Charles G. Douglas III, How to Write a Concise
Opinion, 22 Judges' J. 4, 4 (1983).4.U.S. Courts, Federal Court Management Statistics-2009:



Courts of Appeals—Judicial Caseload Profile, available at .5.Annual Reports, Director of the
Administrative Office of the U.S. Courts, Tables 1969–2008.6.Admin. Office of the U.S. Courts,
2001–2011 Statistical Tables for the Fed. Judiciary tbl. B-5, available at . This table does not
include data from the U.S. Court of Appeals for the Federal Circuit.7.See Harry W. Jones, An
Introduction to Jurisprudence, 74 Colum. L. Rev. 1023, 1029 (1974); see also Ruggero J.
Aldisert, Logic for Lawyers: A Guide to Clear Legal Thinking 4 (3d ed. 1997).8.As quoted in
Time, Sept. 7, 1962, at 15, on the occasion of Frankfurter's retirement as a U.S. Supreme Court
Justice.9.J.L. Austin, Philosophical Papers 220–39 (1961).10.Wells v. Garbutt, 30 N.E. 978, 979
(N.Y. 1892).11.Henry Campbell Black, The Law of Judicial Precedents 61 (1912).12.Oliver
Wendell Holmes, Jr., The Path of the Law, 10 Harv. L. Rev. 457, 460–61 (1897).CHAPTER
ONEWriting Judicial Opinions§1.1 Overview:The Increasing Importance ofWriting a Good
OpinionOur jurisprudence traditionally required a public statement of reasons to accompany
decisions. As Professor Charles A. Miller once said, “The law is not majestic enough in the
American system to endure for good but unexplained or unexplainable reason.”1 Our statements
of reasons—judicial opinions—have improved dramatically since the days of the English jurist
Sir John Fortescue, Lord Chief Justice of the King's Bench, who 500 years ago proclaimed: “Sir,
the law is as I say it is, and so it has been laid down ever since the law began; and we have
several set forms which are held as law, and so held and used for good reason, though we
cannot at present remember that reason.”2Although we have come a long way from Lord Chief
Justice Fortescue, we have a problem with judicial opinions, nonetheless. For several halcyon
decades, judicial caseloads were small and the number of opinions published was minimal. In
1983, however, Justice Charles G. Douglas III of the New Hampshire Supreme Court observed a
troubling exponential trend in the pace of published opinions. As he put it, “the number of
opinions received by West in 1929 was the same number it received in 1964—some 35 years
later. Yet the number has [almost] doubled to 54,104 in 1981 in just half that time!”3 By the late
1980s, the production of state and federal opinions had plateaued at 60,000 published opinions
per year, a total that—somewhat incredibly—has varied hardly at all over the last 20 years.At
first, given Justice Douglas's observations and the inarguable expansion of most courts'
workloads over that period, this static number might seem surprising. Indeed, judges today are
flooded with cases. In 2009 an average active judge on one of the twelve regional U.S. Courts of
Appeals was responsible for deciding 640 cases and writing 156 opinions.4 To put that number
in perspective, consider that, in 1969—my first full year as a member of the U.S. Court of
Appeals for the Third Circuit—each judge on my court was responsible for deciding 90 cases
per year and writing a for-publication opinion in one-third of them.As courts have gotten busier,
however, the pace of opinion publishing has not been able to keep up with the rate of incoming
cases. Faced with an avalanche of cases, state and federal judges dispose of an ever-
expanding number of them using nonpublished opinions. Indeed, during the same 20-year
period in which the number of published opinions held steady, the number of nonpublished
opinions climbed and climbed and climbed, from nearly 75,000 in 1990 and to an astronomical



zenith of over 200,000 in 2007 (see Figure 1). The opinion-proliferation trend Justice Douglas
foresaw turned out to be true, albeit for nonpublished opinions only.There are a number of
explanations for this “paper storm,” especially at the appellate level. In the past, most state and
federal courts had a specialized appellate bar, experts in evaluating the prospects of relief on
appeal. No such bar exists today, even at the level of the Supreme Court. Every lawyer now
believes that he or she is competent to pursue and win an appeal. However, even though one
may be a good trial lawyer and know the rocky terrain of trial courtrooms, this does not
guarantee the ability to handle the slippery slopes of appellate advocacy. Experienced appellate
judges sink into melancholy when they consider how shallow is the preparation of some of the
lawyers who crowd their dockets.Moreover, we have undergone a profound change in the role of
the lawyer-client relationship. Many lawyers are no longer able to control, or even moderate, the
demands of emotion-laden clients. Often, professional advice and wisdom are insufficient to
curb the excesses of losing parties in law suits. Persons who would never dare to instruct a
cardiovascular specialist on heart surgery have no qualms about instructing their lawyers on
when and how to prosecute appeals of highly technical cases. Such persons are everywhere.
They are not restricted to any economic or social class. Appellants are rich or poor, from the
east, west, north and south, scarred by adverse jury verdicts or angered by judicial rulings. They
are chief executive officers of multinational corporations who direct prestigious law firms on
when to move and when not to move. They are impecunious defendants in criminal cases
represented by court-appointed counsel who have nothing to lose by cluttering appellate
dockets. Some appellants rationalize their actions thus: “I got a raw deal. Hey, it's just a crap
game and maybe I'll be lucky.” Most people think cases are tried on appeal de novo. They simply
cannot recognize that courts of appeals have limited review powers.Figure 1. State & Federal
Courts' Published & Nonpublished Opinions, by YearThen there are the lawyers. Some accede
to demands for appeal because they fear they may lose the client and earn reputations as “no-
guts” lawyers. Others frankly and vulgarly retreat to a self-interested protective maneuver, taking
appeals as calculated defenses against possible malpractice suits by clients for failure to
exhaust all remedies.Another factor is economics. Until about 50 years ago, taking an appeal
required a substantial cash outlay. When I came to the bar, all appellate briefs and the entire
record had to be professionally printed. This was a major expense. It constituted a financial
barrier that discouraged some unnecessary appeals. Now appeals are available at discount
prices. New court rules no longer require professional printing, which means that the office
photocopy machine can grind out briefs at a minuscule fraction of the former cost. Electronically
filed “e-briefs” are becoming more widely accepted. The rules now also allow the appellant to
select those parts of the record necessary to support the brief. Appeal costs that used to run to
thousands of pre-inflation dollars are now reduced, in most cases, to a few hundred dollars. In
addition, what does an appellant stand to lose if the appeal costs are assessed against him or
her? In the majority of cases, the only penalty is payment for the opponent's office-photocopied
brief.We cannot say that the increase of appeals is directly related to the increase of trial court



filings. Proportionately, the increase of appeals during my career on the bench has been much
higher. For example, in the federal system, district court filings increased by 219%, from 102,163
to 325,920, in the nearly four decades from 1968–2007. The number of appeals increased by
541%, from 9,116 to 58,410. Thus, appeals rose at a percentage rate of 322% higher than the
rise in trial court filings.5Yet an important circumstance cannot be ignored. People resort to the
court system because the normal political process does not work the way they want it to. Elected
legislators seem to be the last people in government willing to take a stand on issues that will
arouse controversy back in the constituency. They know what happened to Senator Joseph
Tydings of Maryland, who took a moral position on a rather innocuous gun-control issue—and
paid for it with his political life when the National Rifle Association helped to knock his bid for re-
election out of the ballot box. Such failures of the political process impel many aggrieved groups
to turn first to the courts rather than viewing them as institutions of final resort.People also flock
to the courts in an attempt to make sense of the language of jurisprudence as enacted by
today's legislatures, especially by Congress. Some legislators frequently incorporate intentional
ambiguities into statutes, a practice animated by the demise of political patronage, lack of
discipline in national political parties and the replacement of such discipline by the high-pressure
influence of special-interest groups, political action committees and a network of demagogic
hosts of radio talk shows. The Congressional eye is often focused not on the national interest or
a particular public policy so much as it is on a very pragmatic consideration: How will the
statutory language affect my constituency? Will I be hurt or helped by it? Can I get away back
home with a half-adequate explanation?As a result, statutory language is often deliberately
enigmatic and unintelligible. Hammered out in committee compromise (or, more accurately, by
committee staffs), it is often designed to mean all things to all people, with Congress recognizing
that in the end the federal courts must interpret the statute. When an interpretation emerges from
the courts, the legislator is in a position to tell complaining constituents that the problem with the
bill was due not to the action of Congress, but to the action of federal judges in interpreting it.
These factors of our political system undoubtedly contribute to the appellate caseload. Is case
law churning and developing at the rate reflected by the increased number of appeals and
opinions? Of course not. Our common law tradition requires unity of law throughout a jurisdiction
and requires also the flexibility to incorporate legal precepts as they develop. Within this tradition
is the concept of gradualness, with case law that advances cautiously and incrementally, in a
system built by accretion from the resolution of specific problems. No one, not even the most
fervent supporter of publication in every case, can seriously suggest that every one of these
cases submitted for publication refines or defines the law or has precedential or institutional
value. There is a need for a greater institutional inhibition against the paper storm, as I believe
too many of the cases we hear result in a published opinion.On the basis of 50 years' experience
as a judge, with over 40 years as a federal appellate judge, I conclude that too many appeals are
unnecessary. The metaphorical descendants of Don Quixote are out in full force tilting at
windmills, seeking to overturn trial results that had been preordained from the moment the



complaints were filed. Lest I be accused of undue cynicism, I rush to add that my views find
comfort in the recorded seven years experience of the U.S. Courts of Appeals, which are courts
of general jurisdiction with no discretionary power (except federal habeas corpus):Table 1.
Percentage of Cases Reversed on Appeal6The anomaly is evident: The number of appeals
increase, but the likelihood of reversal decreases. So much for the chances of getting the trial
court or administrative agency reversed when the case reaches the appellate court for decision
on the merits.Regardless of the reasons, at all levels of the state and federal judiciary, an ever-
expanding number of nonpublished cases are being decided in reliance on an unchanging
number of published opinions. Because published opinions issue in such a small percentage of
resolved cases—in 2007, roughly 1 in 5 opinions was published—a published opinion carries far
more weight than it once did. A good published opinion, therefore, can help many overworked
judges quickly and cleanly resolve a similar case. A poorly crafted opinion, on the other hand,
can create far-reaching, headache-inducing, deleterious ripples in the jurisprudential fabric,
waylaying time-strapped judges even further.I believe that too many opinions fall into the latter
category. For years, I have been an avid opinion watcher. I use the word “watcher” advisedly
because I have lacked the time to read opinions word for word except those of my own court and
the U.S. Supreme Court. To be sure, over the years, I have meticulously examined sample
opinions from student judges in my role as discussion leader in opinion-writing seminars. It might
be more accurate to describe me as a full-fledged “opinion skimmer.” As a hobby, or as some
might say, “obsession,” I like to skim opinions for style and form. I suppose that qualifies me for a
title I have never seen before—opinion critic.To be sure, we are fortunate to have a large number
of good opinion writers in the federal and state court systems. Notwithstanding the complex
nature of today's litigation, these opinion writers prove that a clear and cogent statement of
reasons may easily explain the decision to the beleaguered reader who may be short of time
and perhaps slow of comprehension. The work product of the excellent opinion writers,
unfortunately, provides a stark contrast with that of their less-skilled colleagues.The solution is
not, obviously, for judges to simply publish their nonpublished opinions. Indeed, opinion
production is surely one of those instances in which “less is more.” Rather, to effectively confront
the avalanche of cases, those opinions that are marked for publication should pass the test
inspired by Roscoe Pound and the late Cardozo Professor of Jurisprudence at Columbia
University, Harry Jones: (a) how thoughtfully and disinterestedly the court weighed the conflicts
involved in the case and (b) how fair and durable its adjustment of the conflicts promises to be.
The first factor goes to the “reasonableness” of the court's decision, the second to the logical
validity of the reasoning.7 To pass that test, I humbly recommend that judges follow the
guidelines set forth in the pages that follow.§1.2 Criticisms of OpinionsWhat, then, are the
criticisms generally lodged against opinions written today? Here are some:They are too
long.They are burdened with too many citations.They tend to ramble instead of clearly defining
and discussing issues.They present lengthy and largely unnecessary discussion of the cases
compared.They make unstructured references to other cases without indicating what facts in



those cases are material or immaterial.They fail to set forth specific reasons for choosing one
line of cases over others, saying, “We think that is the better view” and, “We prefer the majority
view,” without explaining why.They display acute “law reviewitis,” being overwritten and
overfootnoted, obese and sloppy instead of clean and neat. In these cases, the difference
between well done and overdone is as apparent and catastrophic as in the case of roast
beef.They often express a holding in terms that reflect factual scenarios not contained in the
record. What we wind up with frequently resembles an artichoke that must be peeled off layer by
layer in subsequent cases.They eschew those good, plain words and sentences that
communicate rather than befuddle. I call this the IRS regulations syndrome; Orwell might have
called it “lawspeak.” Whatever we call it, there is much too much of it.They present too many
published opinions—far too many—with no precedential or institutional value.Certainly, some,
but not all, of these criticisms are valid. Fortunately, they do not apply to all judges or to all
opinions. Nevertheless, there is enough falling from grace to justify this book as a guide to avoid
some of the most common pitfalls.I do not represent that the book is the sine qua non. Far from
it. All I represent, as I said in the Preface and Introduction, is that these observations reflect
personal studies and experience, and the exchange and distillation of views with some 300
appellate judges of the highest state courts and a sizeable number of U.S. circuit judges taking
part in seminars sponsored by the Institute of Judicial Administration at New York University and
the Federal Judicial Center in Washington, D.C.A judge is a professional writer. He or she must
possess literary skills. If such skills are not natural, they must be acquired or learned. The judge
must accomplish this himself or herself. If a judge wants to write clearly and cogently, with words
parading before the reader in logical order, the judge must first think clearly and cogently, with
thoughts laid out in neat rows. To do so is to demonstrate respect for the elements of reflective
thinking and the rules of deductive and inductive logic. Any judge who is unwilling or unable to
do this cannot perform his or her judicial duties properly.I recommend that the appellate courts,
merit commissions of the states and the U.S. Attorney General and the Office of the Counsel to
the President make proper inquiries and necessary investigations to determine the writing
abilities and—no less important—the self-discipline and work habits of those under
consideration for judicial posts. This is an important recommendation because to describe for
the reader the reasoning of the court is critical. Justice Felix Frankfurter once stated:Fragile as
reason is and limited as law is as the expression of the institutionalized medium of reason, that's
all we have standing between us and the tyranny of mere will and the cruelty of unbridled,
unprincipled, undisciplined feeling.8Obviously, choosing the most literate law clerk is not
enough. It is the judge who makes decisions and then the judge who must explain those
decisions. It is the judge who holds the commission. It is the judge whose name goes on the
opinion. It is the judge who must assume 100 percent of the responsibility. The law clerk is an
assistant, and only an assistant. The law clerk must help in research, in the drafting process and
in expressing views of the law, but—and this is a big “but”—every sentence the law clerk writes
in the opinion must be totally understood and endorsed by the opinion-writing judge. To delegate



some writing responsibilities to a law clerk is more than proper; it is an absolute necessity in this
litigious age. This delegation, however, is legitimate only to the extent that the judge accepts the
submitted language, understands what has been written, agrees with it and is willing to stake a
professional reputation on it.§1.3 The Purpose of an OpinionA judicial opinion may be defined
as a reasoned elaboration, publicly stated, that justifies a conclusion or decision. Its purpose is
to set forth an explanation for a decision that adjudicates a live case or a controversy that has
been presented before a court. This explanatory function of the opinion is paramount. In the
common law tradition the court's ability to develop case law finds legitimacy only because the
decision is accompanied by a publicly recorded statement of reasons.Announcing a rule of law
of the case is nothing but a byproduct of the court's adjudicative function. It is acceptable only
because the public explanation sets forth the grounds for the decision. Without this explanation,
commonly called the statement of reasons, the court's decision would merely resolve that
particular dispute presented by parties to the court. Thus, in our tradition, the critical byproduct
of the decision survives long after the dispute between the litigants has been resolved.This
byproduct promulgates a legal precept describing the legal consequence that flows from the
adjudicative facts set forth in the opinion. It forms the bedrock of the common law doctrine of
stare decisis because the consequence attached to the relevant or material facts becomes case
law which is binding on all future cases that come before the court containing identical or similar
facts. Case law possesses the same power and force as a legislative act until or unless
subsequently changed by the court or modified by the legislature.The judicial opinion is much
more than a naked utterance. To use J.L. Austin's phrase, it becomes a “performative
utterance”9 because the decision that it explains performs as a declaration of law. I have chosen
the italicized word deliberately. I have not said that the “opinion” performs; it is the “decision” that
performs. Only the decision declared in the opinion has the force of law. The doctrine we respect
is stare decisis; it is not stare rationibus decidendi or stare rationes dictis. Our tradition, elegantly
stated, is stare decisis et non quieta movere (to stand by the decision and not disturb that which
is settled).Because courts tend to overwrite opinions, it may often be said that the “discussion
outran the decision.”10 Thus, it should be understood that the decision of the case can be
measured by the precise adjudicative facts that give rise to the rule of the case. “Two cases or
decisions which are alike in all material respects, and precisely similar in all the circumstances
affecting their determination, are said to be or run ‘on all fours' with each other, or, in the more
ancient language of the law, the one is said to ‘run upon four feet' with the other.”11To be sure,
case law may survive and endure when the decision reflects desirable current public opinion or
is congruent with contemporary community moral standards even though, upon analysis, the
case's stated reasons may prove to have been fallacious or to be invalid because societal
changes have intervened. Even recognizing this, I hasten to emphasize that the acceptability
and vitality of the decision are usually measured by the quality of the reasons that originally
supported it.The stated reasons are the “why” of a decision. To repeat, the quality of a decision
is commensurate with the quality and logical force of the reasons that support it. Even so, two



other necessary ingredients go into the mix. These may be called the “how”: (a) the narration of
adjudicative facts and (b) the statement of the issue or issues framing the case for
decision.Adjudicative facts are those selected from the gross facts found by the fact finder from
the congeries of record evidence. Such facts are deemed necessary, relevant and material to
the particular issue(s) presented for decision. There is an important reason why the facts set
forth in an opinion should be selected with care. This reason goes to the heart of stare decisis:
like cases should be treated alike. And because our tradition is fact-specific, it is critical that the
concept of “like cases” should refer to cases that contain like material or relevant facts.The
decision that emanates from the opinion, the case law, is used to inform, guide and govern
future private and public transactions. This future use of the decision is a necessary product if
we accept Holmes's definition, as I think we should, that law is nothing more pretentious than a
prediction of what the courts will do in fact.12 To put it another way, a quality opinion will predict
how similar factual scenarios will be treated. Sadly, however, it is thus that we sow the seeds of
recurring litigation.If decision X results from the presence of facts A, B, C and D, what will be the
decision if fact D is not present in the subsequent case or if additional fact E is present? This
depends on several considerations. Does the writer of the opinion under comparison consider
stated facts A through D to be material and absolutely essential to the decision, and that a
different decision would have been forthcoming had fact E been before the court? Or does the
writer consider that judges in subsequent litigation will interpret the original opinion and decide
which of the various facts A, B, C and D are absolutely controlling?* * *This book concerns
judicial explanation and description. I will explain the theoretical bases of judicial opinion writing
and describe the mechanics of draftsmanship. I will discuss specific parts of an opinion: the
orientation paragraphs, the factual narrative, the statement of issues, the discussion of those
issues, the declaration of the holding and the explanation of the relief granted. I will make some
suggestions on what to do and when in preparing these components. I will deal with writing style.
I will suggest checklists for preparing and reviewing your work. Throughout, I will examine
excerpts of published opinions to illustrate key points. I will even critique some of my own
opinions, setting aside such vanity and prejudice as may survive after six decades at the bar and
on the bench, with all the satisfactions and comeuppances encountered along the way.Before
we begin this discussion, we must first face certain threshold questions, examined here in Part
One. Under what circumstances should full-blown, signed opinions be written and published?
What are acceptable alternatives? Finally—prepare yourself for the unpardonable pun from the
world of basketball—under what circumstances should we exercise the full court press?
1.Charles A. Miller, The Supreme Court and the Uses of History 14 (1969).2.Id. (citing David
Mellinkoff, The Language of the Law v (1963)).3.Charles G. Douglas III, How to Write a Concise
Opinion, 22 Judges' J. 4, 4 (1983).4.U.S. Courts, Federal Court Management Statistics-2009:
Courts of Appeals—Judicial Caseload Profile, available at .5.Annual Reports, Director of the
Administrative Office of the U.S. Courts, Tables 1969–2008.6.Admin. Office of the U.S. Courts,
2001–2011 Statistical Tables for the Fed. Judiciary tbl. B-5, available at . This table does not



include data from the U.S. Court of Appeals for the Federal Circuit.7.See Harry W. Jones, An
Introduction to Jurisprudence, 74 Colum. L. Rev. 1023, 1029 (1974); see also Ruggero J.
Aldisert, Logic for Lawyers: A Guide to Clear Legal Thinking 4 (3d ed. 1997).8.As quoted in
Time, Sept. 7, 1962, at 15, on the occasion of Frankfurter's retirement as a U.S. Supreme Court
Justice.9.J.L. Austin, Philosophical Papers 220–39 (1961).10.Wells v. Garbutt, 30 N.E. 978, 979
(N.Y. 1892).11.Henry Campbell Black, The Law of Judicial Precedents 61 (1912).12.Oliver
Wendell Holmes, Jr., The Path of the Law, 10 Harv. L. Rev. 457, 460–61 (1897).1.Charles A.
Miller, The Supreme Court and the Uses of History 14 (1969).2.Id. (citing David Mellinkoff, The
Language of the Law v (1963)).3.Charles G. Douglas III, How to Write a Concise Opinion, 22
Judges' J. 4, 4 (1983).4.U.S. Courts, Federal Court Management Statistics-2009: Courts of
Appeals—Judicial Caseload Profile, available at .5.Annual Reports, Director of the
Administrative Office of the U.S. Courts, Tables 1969–2008.6.Admin. Office of the U.S. Courts,
2001–2011 Statistical Tables for the Fed. Judiciary tbl. B-5, available at . This table does not
include data from the U.S. Court of Appeals for the Federal Circuit.7.See Harry W. Jones, An
Introduction to Jurisprudence, 74 Colum. L. Rev. 1023, 1029 (1974); see also Ruggero J.
Aldisert, Logic for Lawyers: A Guide to Clear Legal Thinking 4 (3d ed. 1997).8.As quoted in
Time, Sept. 7, 1962, at 15, on the occasion of Frankfurter's retirement as a U.S. Supreme Court
Justice.9.J.L. Austin, Philosophical Papers 220–39 (1961).10.Wells v. Garbutt, 30 N.E. 978, 979
(N.Y. 1892).11.Henry Campbell Black, The Law of Judicial Precedents 61 (1912).12.Oliver
Wendell Holmes, Jr., The Path of the Law, 10 Harv. L. Rev. 457, 460–61 (1897).CHAPTER
TWOTo Write or Not to Write§2.1 OverviewBefore an opinion is written, some preliminary
questions face the court: Should an opinion be written at all? If so, should it be precedential and
therefore published? Should it be a signed opinion or per curiam? Should it be a
nonprecedential opinion, filed in the record and made available to the public, but designed not to
be cited or used as precedent and prepared solely for the benefit of the litigants and the trial
court in order to explain the decision? Should the court simply issue a terse statement
announcing its judgment?Where there is an unqualified right to appeal, as in federal courts of
appeals, the sheer volume of cases has forced most courts to depart from the practice of
publishing an opinion in every case. A paper storm of blizzard force has made it virtually
impossible to write full-blown opinions in all cases. Courts have instead resorted to substitutes.
These may be stark one- or two-sentence judgment orders or memoranda dispositions,
published per curiams, or unpublished opinions.§2.2 To Publish or Not to Publish:That Is the
QuestionIn 1969, my first full year as a member of a U.S. Court of Appeals for the Third Circuit,
each appellate judge was responsible for deciding, on average, 93 cases per year. Today,
however, each active judge on my court decides over 400 cases every 365 days.The original,
dramatic increase in the federal caseload can be traced to two Supreme Court cases that were
decided in the 1960s, the effects of which were fully felt by the courts in the early 1970s. First, in
1961, the Supreme Court resurrected 42 U.S.C. §1983 in Monroe v. Pape,1 and, two years later,
in Fay v. Noia,2 the Court opened the habeas floodgates to federal court review of state criminal



convictions. More recently, the U.S. Courts of Appeals have been inundated with sentencing and
immigration appeals following the partial death of the U.S. Sentencing Guidelines in United
States v. Booker,3 and the massive influx of undocumented immigrants from Mexico, Central
America, China and Indonesia. To handle the crushing caseload increases, the U.S. Courts of
Appeals have implemented the use of memorandum opinions and judgment orders—truncated
explanations for a decision with no institutional or precedential value.Thus, it becomes important
for a court to decide which cases merit published opinions, and which do not. My personal view
tracks the framework articulated by the great Benjamin Cardozo in The Nature of the Judicial
Process.4 Cardozo distinguished three categories of cases. The first category, a majority of the
docket, is comprised of those cases where “[t]he law and its application alike are plain.”5 Such
cases “could not, with any semblance of reason, be decided in any way but one.. . . Such cases
are predestined, so to speak, to affirmance without opinion.”6 I agree with Cardozo that such
opinions do not merit even a nonprecedential opinion. Instead, a plain judgment order or citation
to the district court opinion in the appendix is sufficient.Cardozo's second category of cases, a
“considerable percentage” of the docket, is comprised of those cases where “the rule of law is
certain, and the application alone doubtful.”7 In such cases,[a] complicated record must be
dissected, the narratives of witnesses, more or less incoherent and unintelligible, must be
analyzed, to determine whether a given situation comes within one district or another upon the
chart of rights and wrongs. . . . Often these cases . . . provoke differences of opinion among
judges. Jurisprudence remains untouched, however, regardless of the outcome.8It is in this
second category where I believe a nonprecedential opinion is sufficient. The rule of law is settled
and the only question is whether the facts come within the rule. Such fact-oriented opinions do
not add to our jurisprudence and thus do not require publication.It is only in Cardozo's third and
final category where an opinion for publication should be written. The final category, the
remaining “percentage, not large indeed, and yet not so small as to be negligible,” is comprised
of cases “where a decision one way or the other, will count for the future, will advance or retard,
sometimes much, sometimes little, the development of the law. These are the cases where the
creative element in the judicial process finds its opportunity and power.”9 From such cases,
each modestly articulating a narrow rule, emerge the principles which form the backbone of a
court's jurisprudence.The U.S. Courts of Appeals have articulated the considerations relevant to
determination of whether an opinion should be published or not in a variety of ways. These
articulations find themselves in the local rules and internal operating procedures (“I.O.P.s”) of
each federal appellate court. The impact of these rules, however, has been altered by a 2006
amendment to the Federal Rules of Appellate Procedure, which states:Rule 32.1 Citing Judicial
Opinions(a) Citation permitted. A court may not prohibit or restrict the citation of federal judicial
opinions, orders, judgments, or other written dispositions that have been:(i) designated as
“unpublished,” “not for publication,” or the like[.]10§2.3 Per Curiam OpinionsA published per
curiam opinion is written when a case does not warrant a signed, published opinion. It fits
somewhere between an unpublished or memorandum opinion and a full-blown signed,



published opinion. We use a per curiam opinion when the rule of law and its application to
relatively simple facts are clear, or when the law has been made clear by an appellate decision
subsequent to the trial court's judgment. It may be used to reverse the trial court or deny the
requested relief from or the enforcement of administrative agency action. It may be used also for
affirming the trial court or granting relief from or enforcement of administrative action under
circumstances where a signed opinion is unnecessary, but there is a need for some published
statement of the court's reasons. A per curiam opinion may be as brief as one or two sentences
that cite a controlling precedent or adopt the published opinion of a lower court. The U.S.
Supreme Court, for example, used truncated one- or two-sentence per curiams with citations in
three segregation cases greatly extending the reach of the landmark Brown v. Board of
Education.11 Reprinted in their entirety, they state:Mayor and City Council of Baltimore City v.
DawsonAppeal from the United States Court of Appeals for the Fourth Circuit.Facts and
Opinion, Lonesome v. Maxwell, D.C., 123 F. Supp. 193; 4 Cir., 220 F.2d 386.Messrs. C.
Ferdinand Sybert, Atty. Gen. of Maryland, Norman P. Ramsey, Deputy Atty. Gen., and Ambrose T. 
Hartman, Asst. Atty. Gen., for appellants.Messrs. Robert L. Carter, Thurgood Marshall and Jack
Greenberg, for appellees.Nov. 7, 1955. Per Curiam. The Motion to affirm is granted and the
judgment is affirmed. (Public beaches and bathhouses).12Holmes v. City of AtlantaOn Petition
for writ of certiorari to the United States Court of Appeals for the Fifth Circuit.Facts and Opinion,
D.C., 124 F. Supp. 290; 5 Cir., 223 F.2d 93.Messrs. Robert L. Carter, Thurgood Marshall and E.E.
Moore, for petitioners.Messrs. J. C. Murphy and Henry L. Bowden, for respondents.Nov. 7, 1955.
Per Curiam: The petition for writ of certiorari is granted, the judgments both of the Court of
Appeals and the District Court are vacated and the case is remanded to the District Court with
directions to enter a decree for petitioners in conformity with Mayor & City Council of Baltimore
City v. Dawson, 350 U.S. 877, 76 S.Ct. 133. (Municipal golf course).13Gayle v. Browder and
Owen v. BrowderFacts and Opinion, D.C., 142 F. Supp. 707.Nov. 13, 1956. Per Curiam. The
motion to affirm is granted and the judgment is affirmed. Brown v. Board of Education, 347 U.S.
483; Mayor and City Council of Baltimore v. Dawson, 350 U.S. 877; Holmes v. Atlanta, 350 U.S.
879. (Buses).14§2.4 Alternatives to Published Opinions§2.4.1 The Judgment OrderAlternatives
to a published or per curiam opinion take various forms. At one end of the spectrum is the
judgment order. The Fifth Circuit pioneered the judgment order as a way of dealing with the
avalanche of appeals:Rule 47.6 Affirmance Without OpinionThe judgment or order may be
affirmed or enforced without opinion when the court determines that an opinion would have no
precedential value and that any one or more of the following circumstances exists and is
dispositive of a matter submitted for decision: (1) that a judgment of the district court is based on
findings of fact which are not clearly erroneous; (2) that the evidence in support of a jury verdict
is not insufficient; (3) that the order of an administrative agency is supported by substantial
evidence on the record as a whole; (4) in the case of a summary judgment, that no genuine
issue of material fact has been properly raised by the appellant; and (5) no reversible error of law
appears.In such case, the court may, in its discretion, enter either of the following orders:



“AFFIRMED. See 5th Cir. R. 47.6.” or “ENFORCED. See 5th Cir. R. 47.6.”15Similarly, the Third
Circuit, my home Court, has developed the following suggested forms for judgment orders in a
variety of contexts:1.Civil CasesJUDGMENT ORDERAfter consideration of all contentions
raised by appellant, it isADJUDGED AND ORDERED that the judgment of the district court be
and is hereby affirmed.Costs taxed against appellant.2.Criminal Cases16JUDGMENT
ORDERAfter considering the contentions raised by appellant, to-wit, that the court erred: (1) in
refusing to charge on the testimony of an accomplice as requested by appellant; (2) in admitting
hearsay testimony of a witness; and (3) in refusing to grant a motion of acquittal on the theory of
insufficiency of evidence; it isADJUDGED AND ORDERED that the judgment of the district court
be and is hereby affirmed.3.Lack of JurisdictionJUDGMENT ORDERAfter consideration of all
contentions raised by the appellant and concluding that this court has no jurisdiction because
the appeal is premature, see Griggs v. Provident Consumer Discount Co., 459 U.S. 56 (1982), it
isADJUDGED AND ORDERED that the appeal be and is hereby dismissed without prejudice to
the filing of a timely appeal.Costs taxed against appellant.17§2.4.2 The Nonprecedential
OpinionThe short nonprecedential or memorandum opinion constitutes the majority of opinions
issued by the U.S. Courts of Appeals. It falls somewhere between the judgment order and the
published opinion.The philosophy of the U.S. Courts of Appeals is reflected in an Eleventh
Circuit I.O.P.:Publication of Opinions. The policy of the court is: The unlimited proliferation of
published opinions is undesirable because it tends to impair the development of the cohesive
body of law. To meet this serious problem it is declared to be the basic policy of this court to
exercise imaginative and innovative resourcefulness in fashioning new methods to increase
judicial efficiency and reduce the volume of published opinions. Judges of this court will exercise
appropriate discipline to reduce the length of opinions by the use of those techniques which
result in brevity without sacrifice of quality.18Similarly, the Ninth Circuit extends this advice to
visiting judges:If a panel decides not to publish its disposition (memorandum), every effort
should be made to shorten the disposition. Consistent with the objective of informing parties of
the Court's reasoning, the disposition should include: (1) Statement of the Court's reason(s) for
accepting or rejecting appellant's contention(s), with appropriate citations; and (2) statement of
the result. The disposition may but need not contain: (3) statement of the nature and posture of
the case; and (4) statement of appellant's contention(s) on appeal.19In practice, most of these
courts frown on setting forth facts in a nonprecedential opinion. In the Third Circuit, a
nonprecedential opinion carries the boilerplate statement: “Because we write only for the parties
who are familiar with the facts, the procedural history and the contentions presented, we will not
recite them except as necessary to the discussion.”§2.5 Opinion Writing GuidelinesThe type of
opinion to be prepared depends upon what appellate review purpose is served by the opinion.
Purposes of appellate review are threefold:The review-for-correctness function. This ensures
that substantial justice was done.The institutional function. This provides a judicial mechanism
for the progressive development of the law in the common law tradition. It is concerned with
articulating and applying constitutional principles, authoritative interpretation of statutes and the



formulation of policy.The uniformity function. This ensures uniform administration of justice
throughout the jurisdiction.Thus, a published opinion, classified as precedential, is generally not
required where the court's decision is error-correcting and the court decision affirms the
judgment or denies a petition for review of the administrative agency order. The reverse is not
true. Where the opinion either reverses the trial court judgment or grants review, it may qualify as
a “slam dunk” because the law is clear and application of facts thereto are also plain, and a
published opinion is therefore unnecessary.A signed or per curiam opinion should be published
in all cases that contribute to the progressive development of the law. However, you must
distinguish between those cases requiring interpretation and those simply requiring application
of existing interpretation to new facts. The latter may not contribute to the progress of the law. If it
does not, it should be disposed of by memorandum opinion or judgment order.§2.6
ReadershipYou must always be aware of the audience for whom you write. Who makes up the
audience for judicial opinions? This is a very deceptive question, because how you answer
depends upon how you approach the purpose of an opinion. If you analyze the broad spectrum
of possible ultimate consumers, you may end up with the advice that the opinion writer is
communicating to all kinds of consumers. If this be so, the opinion should take the form of a
papal encyclical, capable of covering the subject in minute detail within the four corners of an
elaborate essay, an essay that can, in and of itself, discuss the entire breadth of the legal issues
involved.Some judges write this way and I think they are wrong. They are confusing an opinion,
which is a statement of reasons explaining to the litigants why and how the decision was
reached, with law review articles, Corpus Juris Secundum segments, tomes, and endowed
lectures delivered to audiences of professionals at law schools, university assemblies, bar
meetings or judicial conferences.§2.6.1 Primary ConsumersThe purpose of a judicial opinion is
to tell the participants in the lawsuit why the court acted the way it did. Drawing upon an analogy
to marketing strategy, the opinion should first address a primary market. There are two discrete
sectors of the primary market for judicial opinions. One sector consists of the actual participants
before the court and, in cases before an appellate court, the tribunal of the first instance whose
judgment or order is being criticized or upheld. These participants have an all-pervasive interest.
The other sector is the court as an institution. Thus, the opinion writer must at all times consider
the effect the opinion will have on the court as an institution charged with responsibilities for
setting precedent and for defining law.These two sectors form the audience in the primary
market. Writing should be directed to them. The opinion writer must focus on these mutually
interested primary readers at all times in order to make as certain as possible that they
understand the contents of the written communication precisely as the writer intends. What the
audience receives should be exactly what the writer has sent. To achieve this, certain requisites
demand our attention.First, the polestar should be: Will the lay parties to the lawsuit understand
what is being said? “Lay parties” do not mean the public at large; the broad spectrum of society
will often be unfamiliar with the context, the terms of art, and the usages or customs of the
transaction that gave rise to the litigation. The lay parties to the litigation, though, understand



those elements. They will understand your decision if your explanation is, as it must be, clear,
logical, unambiguous and free of what has been called the lingua franca of the legal profession—
gobbledygook. All is lost if the parties do not know why you did what you did. It is one thing to
lose a case; not to understand why compounds the loss. Mehler summed it up in a single
sentence:[T]he gulf that often separates sender and receiver [of communications], spanned at
best by a bridge of signs and symbols, is sought to be narrowed yet further so that ultimately the
intended communication may have the same meaning, or approximately the same meaning, for
those on the left bank as those on the right.20If your explanation is clear to “lay parties,” it should
be clear to your colleagues on the court. However, in writing your opinion for the parties, you
must also consider your duty to the court as an institution. The late Professor Sir Neil
MacCormick discusses this duty in terms of the “three C's.”21 His “three C's” are consequence,
consistency and coherence. To consider consequence, the opinion writer must keep in mind that
the case holding not only applies to the present case, but will apply also to future circumstances
that incorporate identical or similar facts. The opinion should not serve as a special supersaver
airplane ticket, good only from this place to that place, only on this date and only at this hour.The
opinion must also be consistent with valid and binding legal precepts of the legal system. It must
be coherent with an intelligible value or policy and not measured by a random set of norms.
Respect for MacCormick's consequence, consistency and coherence will satisfy the institutional
demands of the multi-judge court of which the opinion writer is a member. The opinion writer, for
the purposes of the case, is the designated representative or spokesperson for the court.In sum,
the writer must at all times keep in mind how intelligible the opinion is to the two important
sectors of the product's primary market; he or she should at all times consider the parties to the
lawsuit and his or her colleagues on the court. This requires constant concentration on
maximum effective communication.The late U.S. Circuit Judge John C. Godbold of the Eleventh
Circuit has advised lawyers to sharpen communication skills: “It is not enough that counsel
understands perfectly what he is saying in his written and spoken words. All is in vain unless the
court understands.”22Judge Godbold's advice is also good for judges. It is not enough that the
judge understands perfectly what is being written, it is essential that the reader does, too. A
sentence by Daniel Webster comes to mind, “The power of clear statement is the great power of
the bar.”23§2.6.2 Secondary MarketsCertainly, there are also important secondary markets for
judicial opinions. They must not be ignored, but their interests are subordinate to those of
primary market consumers. These markets may be far removed in space and time from the
instant case, but if you write well enough for the primary consumers, the secondary ones will
also reap the same cognitive benefits.What and who are these secondary consumers? They
vary. Some are institutions in the same judicial hierarchy, some at a higher rung, some may be
lower. The highest court of the jurisdiction may be called upon to examine carefully the
explanations of trial and intermediate court decisions. The court or agency in which the litigation
originates studies them for future direction and seeks materials that will form the grounds for
future decisions. Other secondary markets, of course, embrace the lawyers, who look for



predictions as to the course of future decisions; still others represent the persons and institutions
in the court's jurisdiction who seek reasonable guidance for conducting themselves in
accordance with the demands of the social order.Law school faculties and students also seek
the opinions as study tools and research materials. So, too, depending on the subject matter, do
state legislators and academics, among them political scientists, philosophers, sociologists,
behaviorists and historians.Representatives of the print and electronic media are among the
instant readers, but it is my observation that they usually give more attention to minor magistrate
proceedings and sensational courtroom trials than to appellate court opinions, except those that
emanate from the U.S. Supreme Court. When the media occasionally do report opinions, the
courts' statements are subject to merciless editing or compressed to 60-second TV or radio
sound bites garbled by supercilious blow-dried, self-styled experts in all matters planetary (I can
empathize with William Lamb, who wrote, “I wish I was as cocksure of anything as Tom
Macaulay is of everything.”24).Ultimate consumers may be the bench and bar of other
jurisdictions, the staff, counsel and Assembly of the American Law Institute, committees of
federal and state legislators and authors of popular and professional comment.The bottom line:
write for the primary market. The secondary market is important, but not as important as (a) the
participants in the case whose rights, claims, demands and defenses have been defined and
refined and (b) the court as an institution.Let the secondary market come along for the ride, but
keep it out of the driver's seat.1.365 U.S. 167 (1961).2.372 U.S. 391 (1963).3.543 U.S. 220
(2005).4.Benjamin N. Cardozo, The Nature of the Judicial Process (1921).5.Id. at
164.6.Id.7.Id.8.Id. at 164–65.9.Id.10.Fed. R. App. P. 32.11.347 U.S. 483 (1954).12.350 U.S. 877
(1955).13.350 U.S. 879 (1955).14.352 U.S. 903 (1956).15.5th Cir. R. 47.6.CHAPTER TWOTo
Write or Not to Write§2.1 OverviewBefore an opinion is written, some preliminary questions face
the court: Should an opinion be written at all? If so, should it be precedential and therefore
published? Should it be a signed opinion or per curiam? Should it be a nonprecedential opinion,
filed in the record and made available to the public, but designed not to be cited or used as
precedent and prepared solely for the benefit of the litigants and the trial court in order to explain
the decision? Should the court simply issue a terse statement announcing its judgment?Where
there is an unqualified right to appeal, as in federal courts of appeals, the sheer volume of cases
has forced most courts to depart from the practice of publishing an opinion in every case. A
paper storm of blizzard force has made it virtually impossible to write full-blown opinions in all
cases. Courts have instead resorted to substitutes. These may be stark one- or two-sentence
judgment orders or memoranda dispositions, published per curiams, or unpublished
opinions.§2.2 To Publish or Not to Publish:That Is the QuestionIn 1969, my first full year as a
member of a U.S. Court of Appeals for the Third Circuit, each appellate judge was responsible
for deciding, on average, 93 cases per year. Today, however, each active judge on my court
decides over 400 cases every 365 days.The original, dramatic increase in the federal caseload
can be traced to two Supreme Court cases that were decided in the 1960s, the effects of which
were fully felt by the courts in the early 1970s. First, in 1961, the Supreme Court resurrected 42



U.S.C. §1983 in Monroe v. Pape,1 and, two years later, in Fay v. Noia,2 the Court opened the
habeas floodgates to federal court review of state criminal convictions. More recently, the U.S.
Courts of Appeals have been inundated with sentencing and immigration appeals following the
partial death of the U.S. Sentencing Guidelines in United States v. Booker,3 and the massive
influx of undocumented immigrants from Mexico, Central America, China and Indonesia. To
handle the crushing caseload increases, the U.S. Courts of Appeals have implemented the use
of memorandum opinions and judgment orders—truncated explanations for a decision with no
institutional or precedential value.Thus, it becomes important for a court to decide which cases
merit published opinions, and which do not. My personal view tracks the framework articulated
by the great Benjamin Cardozo in The Nature of the Judicial Process.4 Cardozo distinguished
three categories of cases. The first category, a majority of the docket, is comprised of those
cases where “[t]he law and its application alike are plain.”5 Such cases “could not, with any
semblance of reason, be decided in any way but one.. . . Such cases are predestined, so to
speak, to affirmance without opinion.”6 I agree with Cardozo that such opinions do not merit
even a nonprecedential opinion. Instead, a plain judgment order or citation to the district court
opinion in the appendix is sufficient.Cardozo's second category of cases, a “considerable
percentage” of the docket, is comprised of those cases where “the rule of law is certain, and the
application alone doubtful.”7 In such cases,[a] complicated record must be dissected, the
narratives of witnesses, more or less incoherent and unintelligible, must be analyzed, to
determine whether a given situation comes within one district or another upon the chart of rights
and wrongs. . . . Often these cases . . . provoke differences of opinion among judges.
Jurisprudence remains untouched, however, regardless of the outcome.8It is in this second
category where I believe a nonprecedential opinion is sufficient. The rule of law is settled and the
only question is whether the facts come within the rule. Such fact-oriented opinions do not add
to our jurisprudence and thus do not require publication.It is only in Cardozo's third and final
category where an opinion for publication should be written. The final category, the remaining
“percentage, not large indeed, and yet not so small as to be negligible,” is comprised of cases
“where a decision one way or the other, will count for the future, will advance or retard,
sometimes much, sometimes little, the development of the law. These are the cases where the
creative element in the judicial process finds its opportunity and power.”9 From such cases,
each modestly articulating a narrow rule, emerge the principles which form the backbone of a
court's jurisprudence.The U.S. Courts of Appeals have articulated the considerations relevant to
determination of whether an opinion should be published or not in a variety of ways. These
articulations find themselves in the local rules and internal operating procedures (“I.O.P.s”) of
each federal appellate court. The impact of these rules, however, has been altered by a 2006
amendment to the Federal Rules of Appellate Procedure, which states:Rule 32.1 Citing Judicial
Opinions(a) Citation permitted. A court may not prohibit or restrict the citation of federal judicial
opinions, orders, judgments, or other written dispositions that have been:(i) designated as
“unpublished,” “not for publication,” or the like[.]10§2.3 Per Curiam OpinionsA published per



curiam opinion is written when a case does not warrant a signed, published opinion. It fits
somewhere between an unpublished or memorandum opinion and a full-blown signed,
published opinion. We use a per curiam opinion when the rule of law and its application to
relatively simple facts are clear, or when the law has been made clear by an appellate decision
subsequent to the trial court's judgment. It may be used to reverse the trial court or deny the
requested relief from or the enforcement of administrative agency action. It may be used also for
affirming the trial court or granting relief from or enforcement of administrative action under
circumstances where a signed opinion is unnecessary, but there is a need for some published
statement of the court's reasons. A per curiam opinion may be as brief as one or two sentences
that cite a controlling precedent or adopt the published opinion of a lower court. The U.S.
Supreme Court, for example, used truncated one- or two-sentence per curiams with citations in
three segregation cases greatly extending the reach of the landmark Brown v. Board of
Education.11 Reprinted in their entirety, they state:Mayor and City Council of Baltimore City v.
DawsonAppeal from the United States Court of Appeals for the Fourth Circuit.Facts and
Opinion, Lonesome v. Maxwell, D.C., 123 F. Supp. 193; 4 Cir., 220 F.2d 386.Messrs. C.
Ferdinand Sybert, Atty. Gen. of Maryland, Norman P. Ramsey, Deputy Atty. Gen., and Ambrose T. 
Hartman, Asst. Atty. Gen., for appellants.Messrs. Robert L. Carter, Thurgood Marshall and Jack
Greenberg, for appellees.Nov. 7, 1955. Per Curiam. The Motion to affirm is granted and the
judgment is affirmed. (Public beaches and bathhouses).12Holmes v. City of AtlantaOn Petition
for writ of certiorari to the United States Court of Appeals for the Fifth Circuit.Facts and Opinion,
D.C., 124 F. Supp. 290; 5 Cir., 223 F.2d 93.Messrs. Robert L. Carter, Thurgood Marshall and E.E.
Moore, for petitioners.Messrs. J. C. Murphy and Henry L. Bowden, for respondents.Nov. 7, 1955.
Per Curiam: The petition for writ of certiorari is granted, the judgments both of the Court of
Appeals and the District Court are vacated and the case is remanded to the District Court with
directions to enter a decree for petitioners in conformity with Mayor & City Council of Baltimore
City v. Dawson, 350 U.S. 877, 76 S.Ct. 133. (Municipal golf course).13Gayle v. Browder and
Owen v. BrowderFacts and Opinion, D.C., 142 F. Supp. 707.Nov. 13, 1956. Per Curiam. The
motion to affirm is granted and the judgment is affirmed. Brown v. Board of Education, 347 U.S.
483; Mayor and City Council of Baltimore v. Dawson, 350 U.S. 877; Holmes v. Atlanta, 350 U.S.
879. (Buses).14§2.4 Alternatives to Published Opinions§2.4.1 The Judgment OrderAlternatives
to a published or per curiam opinion take various forms. At one end of the spectrum is the
judgment order. The Fifth Circuit pioneered the judgment order as a way of dealing with the
avalanche of appeals:Rule 47.6 Affirmance Without OpinionThe judgment or order may be
affirmed or enforced without opinion when the court determines that an opinion would have no
precedential value and that any one or more of the following circumstances exists and is
dispositive of a matter submitted for decision: (1) that a judgment of the district court is based on
findings of fact which are not clearly erroneous; (2) that the evidence in support of a jury verdict
is not insufficient; (3) that the order of an administrative agency is supported by substantial
evidence on the record as a whole; (4) in the case of a summary judgment, that no genuine



issue of material fact has been properly raised by the appellant; and (5) no reversible error of law
appears.In such case, the court may, in its discretion, enter either of the following orders:
“AFFIRMED. See 5th Cir. R. 47.6.” or “ENFORCED. See 5th Cir. R. 47.6.”15Similarly, the Third
Circuit, my home Court, has developed the following suggested forms for judgment orders in a
variety of contexts:1.Civil CasesJUDGMENT ORDERAfter consideration of all contentions
raised by appellant, it isADJUDGED AND ORDERED that the judgment of the district court be
and is hereby affirmed.Costs taxed against appellant.2.Criminal Cases16JUDGMENT
ORDERAfter considering the contentions raised by appellant, to-wit, that the court erred: (1) in
refusing to charge on the testimony of an accomplice as requested by appellant; (2) in admitting
hearsay testimony of a witness; and (3) in refusing to grant a motion of acquittal on the theory of
insufficiency of evidence; it isADJUDGED AND ORDERED that the judgment of the district court
be and is hereby affirmed.3.Lack of JurisdictionJUDGMENT ORDERAfter consideration of all
contentions raised by the appellant and concluding that this court has no jurisdiction because
the appeal is premature, see Griggs v. Provident Consumer Discount Co., 459 U.S. 56 (1982), it
isADJUDGED AND ORDERED that the appeal be and is hereby dismissed without prejudice to
the filing of a timely appeal.Costs taxed against appellant.171.1.Civil CasesJUDGMENT
ORDERAfter consideration of all contentions raised by appellant, it isADJUDGED AND
ORDERED that the judgment of the district court be and is hereby affirmed.Costs taxed against
appellant.Civil Cases JUDGMENT ORDERAfter consideration of all contentions raised by
appellant, it isADJUDGED AND ORDERED that the judgment of the district court be and is
hereby affirmed.Costs taxed against appellant.2.2.Criminal Cases16JUDGMENT ORDERAfter
considering the contentions raised by appellant, to-wit, that the court erred: (1) in refusing to
charge on the testimony of an accomplice as requested by appellant; (2) in admitting hearsay
testimony of a witness; and (3) in refusing to grant a motion of acquittal on the theory of
insufficiency of evidence; it isADJUDGED AND ORDERED that the judgment of the district court
be and is hereby affirmed.Criminal Cases16 JUDGMENT ORDERAfter considering the
contentions raised by appellant, to-wit, that the court erred: (1) in refusing to charge on the
testimony of an accomplice as requested by appellant; (2) in admitting hearsay testimony of a
witness; and (3) in refusing to grant a motion of acquittal on the theory of insufficiency of
evidence; it isADJUDGED AND ORDERED that the judgment of the district court be and is
hereby affirmed.3.3.Lack of JurisdictionJUDGMENT ORDERAfter consideration of all
contentions raised by the appellant and concluding that this court has no jurisdiction because
the appeal is premature, see Griggs v. Provident Consumer Discount Co., 459 U.S. 56 (1982), it
isADJUDGED AND ORDERED that the appeal be and is hereby dismissed without prejudice to
the filing of a timely appeal.Costs taxed against appellant.17Lack of Jurisdiction JUDGMENT
ORDERAfter consideration of all contentions raised by the appellant and concluding that this
court has no jurisdiction because the appeal is premature, see Griggs v. Provident Consumer
Discount Co., 459 U.S. 56 (1982), it isADJUDGED AND ORDERED that the appeal be and is
hereby dismissed without prejudice to the filing of a timely appeal.Costs taxed against



appellant.17§2.4.2 The Nonprecedential OpinionThe short nonprecedential or memorandum
opinion constitutes the majority of opinions issued by the U.S. Courts of Appeals. It falls
somewhere between the judgment order and the published opinion.The philosophy of the U.S.
Courts of Appeals is reflected in an Eleventh Circuit I.O.P.:Publication of Opinions. The policy of
the court is: The unlimited proliferation of published opinions is undesirable because it tends to
impair the development of the cohesive body of law. To meet this serious problem it is declared
to be the basic policy of this court to exercise imaginative and innovative resourcefulness in
fashioning new methods to increase judicial efficiency and reduce the volume of published
opinions. Judges of this court will exercise appropriate discipline to reduce the length of opinions
by the use of those techniques which result in brevity without sacrifice of quality.18Similarly, the
Ninth Circuit extends this advice to visiting judges:If a panel decides not to publish its disposition
(memorandum), every effort should be made to shorten the disposition. Consistent with the
objective of informing parties of the Court's reasoning, the disposition should include: (1)
Statement of the Court's reason(s) for accepting or rejecting appellant's contention(s), with
appropriate citations; and (2) statement of the result. The disposition may but need not contain:
(3) statement of the nature and posture of the case; and (4) statement of appellant's
contention(s) on appeal.19In practice, most of these courts frown on setting forth facts in a
nonprecedential opinion. In the Third Circuit, a nonprecedential opinion carries the boilerplate
statement: “Because we write only for the parties who are familiar with the facts, the procedural
history and the contentions presented, we will not recite them except as necessary to the
discussion.”§2.5 Opinion Writing GuidelinesThe type of opinion to be prepared depends upon
what appellate review purpose is served by the opinion. Purposes of appellate review are
threefold:The review-for-correctness function. This ensures that substantial justice was
done.The institutional function. This provides a judicial mechanism for the progressive
development of the law in the common law tradition. It is concerned with articulating and
applying constitutional principles, authoritative interpretation of statutes and the formulation of
policy.The uniformity function. This ensures uniform administration of justice throughout the
jurisdiction.Thus, a published opinion, classified as precedential, is generally not required where
the court's decision is error-correcting and the court decision affirms the judgment or denies a
petition for review of the administrative agency order. The reverse is not true. Where the opinion
either reverses the trial court judgment or grants review, it may qualify as a “slam dunk” because
the law is clear and application of facts thereto are also plain, and a published opinion is
therefore unnecessary.A signed or per curiam opinion should be published in all cases that
contribute to the progressive development of the law. However, you must distinguish between
those cases requiring interpretation and those simply requiring application of existing
interpretation to new facts. The latter may not contribute to the progress of the law. If it does not,
it should be disposed of by memorandum opinion or judgment order.§2.6 ReadershipYou must
always be aware of the audience for whom you write. Who makes up the audience for judicial
opinions? This is a very deceptive question, because how you answer depends upon how you



approach the purpose of an opinion. If you analyze the broad spectrum of possible ultimate
consumers, you may end up with the advice that the opinion writer is communicating to all kinds
of consumers. If this be so, the opinion should take the form of a papal encyclical, capable of
covering the subject in minute detail within the four corners of an elaborate essay, an essay that
can, in and of itself, discuss the entire breadth of the legal issues involved.Some judges write
this way and I think they are wrong. They are confusing an opinion, which is a statement of
reasons explaining to the litigants why and how the decision was reached, with law review
articles, Corpus Juris Secundum segments, tomes, and endowed lectures delivered to
audiences of professionals at law schools, university assemblies, bar meetings or judicial
conferences.§2.6.1 Primary ConsumersThe purpose of a judicial opinion is to tell the
participants in the lawsuit why the court acted the way it did. Drawing upon an analogy to
marketing strategy, the opinion should first address a primary market. There are two discrete
sectors of the primary market for judicial opinions. One sector consists of the actual participants
before the court and, in cases before an appellate court, the tribunal of the first instance whose
judgment or order is being criticized or upheld. These participants have an all-pervasive interest.
The other sector is the court as an institution. Thus, the opinion writer must at all times consider
the effect the opinion will have on the court as an institution charged with responsibilities for
setting precedent and for defining law.These two sectors form the audience in the primary
market. Writing should be directed to them. The opinion writer must focus on these mutually
interested primary readers at all times in order to make as certain as possible that they
understand the contents of the written communication precisely as the writer intends. What the
audience receives should be exactly what the writer has sent. To achieve this, certain requisites
demand our attention.First, the polestar should be: Will the lay parties to the lawsuit understand
what is being said? “Lay parties” do not mean the public at large; the broad spectrum of society
will often be unfamiliar with the context, the terms of art, and the usages or customs of the
transaction that gave rise to the litigation. The lay parties to the litigation, though, understand
those elements. They will understand your decision if your explanation is, as it must be, clear,
logical, unambiguous and free of what has been called the lingua franca of the legal profession—
gobbledygook. All is lost if the parties do not know why you did what you did. It is one thing to
lose a case; not to understand why compounds the loss. Mehler summed it up in a single
sentence:[T]he gulf that often separates sender and receiver [of communications], spanned at
best by a bridge of signs and symbols, is sought to be narrowed yet further so that ultimately the
intended communication may have the same meaning, or approximately the same meaning, for
those on the left bank as those on the right.20If your explanation is clear to “lay parties,” it should
be clear to your colleagues on the court. However, in writing your opinion for the parties, you
must also consider your duty to the court as an institution. The late Professor Sir Neil
MacCormick discusses this duty in terms of the “three C's.”21 His “three C's” are consequence,
consistency and coherence. To consider consequence, the opinion writer must keep in mind that
the case holding not only applies to the present case, but will apply also to future circumstances



that incorporate identical or similar facts. The opinion should not serve as a special supersaver
airplane ticket, good only from this place to that place, only on this date and only at this hour.The
opinion must also be consistent with valid and binding legal precepts of the legal system. It must
be coherent with an intelligible value or policy and not measured by a random set of norms.
Respect for MacCormick's consequence, consistency and coherence will satisfy the institutional
demands of the multi-judge court of which the opinion writer is a member. The opinion writer, for
the purposes of the case, is the designated representative or spokesperson for the court.In sum,
the writer must at all times keep in mind how intelligible the opinion is to the two important
sectors of the product's primary market; he or she should at all times consider the parties to the
lawsuit and his or her colleagues on the court. This requires constant concentration on
maximum effective communication.The late U.S. Circuit Judge John C. Godbold of the Eleventh
Circuit has advised lawyers to sharpen communication skills: “It is not enough that counsel
understands perfectly what he is saying in his written and spoken words. All is in vain unless the
court understands.”22Judge Godbold's advice is also good for judges. It is not enough that the
judge understands perfectly what is being written, it is essential that the reader does, too. A
sentence by Daniel Webster comes to mind, “The power of clear statement is the great power of
the bar.”23§2.6.2 Secondary MarketsCertainly, there are also important secondary markets for
judicial opinions. They must not be ignored, but their interests are subordinate to those of
primary market consumers. These markets may be far removed in space and time from the
instant case, but if you write well enough for the primary consumers, the secondary ones will
also reap the same cognitive benefits.What and who are these secondary consumers? They
vary. Some are institutions in the same judicial hierarchy, some at a higher rung, some may be
lower. The highest court of the jurisdiction may be called upon to examine carefully the
explanations of trial and intermediate court decisions. The court or agency in which the litigation
originates studies them for future direction and seeks materials that will form the grounds for
future decisions. Other secondary markets, of course, embrace the lawyers, who look for
predictions as to the course of future decisions; still others represent the persons and institutions
in the court's jurisdiction who seek reasonable guidance for conducting themselves in
accordance with the demands of the social order.Law school faculties and students also seek
the opinions as study tools and research materials. So, too, depending on the subject matter, do
state legislators and academics, among them political scientists, philosophers, sociologists,
behaviorists and historians.Representatives of the print and electronic media are among the
instant readers, but it is my observation that they usually give more attention to minor magistrate
proceedings and sensational courtroom trials than to appellate court opinions, except those that
emanate from the U.S. Supreme Court. When the media occasionally do report opinions, the
courts' statements are subject to merciless editing or compressed to 60-second TV or radio
sound bites garbled by supercilious blow-dried, self-styled experts in all matters planetary (I can
empathize with William Lamb, who wrote, “I wish I was as cocksure of anything as Tom
Macaulay is of everything.”24).Ultimate consumers may be the bench and bar of other



jurisdictions, the staff, counsel and Assembly of the American Law Institute, committees of
federal and state legislators and authors of popular and professional comment.The bottom line:
write for the primary market. The secondary market is important, but not as important as (a) the
participants in the case whose rights, claims, demands and defenses have been defined and
refined and (b) the court as an institution.Let the secondary market come along for the ride, but
keep it out of the driver's seat.1.365 U.S. 167 (1961).2.372 U.S. 391 (1963).3.543 U.S. 220
(2005).4.Benjamin N. Cardozo, The Nature of the Judicial Process (1921).5.Id. at
164.6.Id.7.Id.8.Id. at 164–65.9.Id.10.Fed. R. App. P. 32.11.347 U.S. 483 (1954).12.350 U.S. 877
(1955).13.350 U.S. 879 (1955).14.352 U.S. 903 (1956).15.5th Cir. R. 47.6.1.365 U.S. 167
(1961).2.372 U.S. 391 (1963).3.543 U.S. 220 (2005).4.Benjamin N. Cardozo, The Nature of the
Judicial Process (1921).5.Id. at 164.6.Id.7.Id.8.Id. at 164–65.9.Id.10.Fed. R. App. P. 32.11.347
U.S. 483 (1954).12.350 U.S. 877 (1955).13.350 U.S. 879 (1955).14.352 U.S. 903 (1956).15.5th
Cir. R. 47.6.
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